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Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET. 





No. 61.—Grorce W. Persons, plaintiff in error, vs. GABRIEL oa 
; Jones, defendant. 


[1.] A party who transfers a note upon sufficient consideration, by delivery, 
knowing it to be usurious, to one who is ignorant of the defect, is compel- 
lable to repay the money he has received; and the cause of action is com- 
plete at the instant of time the fraudulent contract is consummated. 

|2.] Fraud is a good reply to the plea of the Statute of Limitations, where 
the party has been ignorant of his cause of action, and that ignorance has 
resulted, from the character of the transaction itself, or the conduct of the 
defendant. 

[8.} Although the record of another case, between the holder and the maker 
of a note, be given in evidence, the statement in the plea of usury in the 
former action, that the plaintiff knew of the usury, when he received the 
note, isno evidence of such knowledge, and inadmissible as proof for that 
purpose, in the present suit. 


~ 
Case, &c., in Columbia Superior Court. Tried before Judge 
Srarns. September Term, 1852. 


This was an action on the case, for a deceit. . The alleged 
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deceit was in trading to plaintiff a note tainted with usury, and 
concealing the fact. It appeared, on the trial, that plaintiff brought 
suit on the note, and upon a plea of usury, judgment was ob- 
tained against him. An exemplification of the proceedings 
in that cause, was in evidence. The errors assigned in this 
case, arose upon the charge of the. Court. ‘ , 

The counsel for the plaintiff asked the Court to. charge that 
the action.did not accrue to plaintiff, until the judgment against 
him in. roe Court. 

. That if the action did accrue before.that time, the Statute of 
Limitations did not begin to run until plaintiff had discovered 
the fraud, or might have discovered it. 

That the portion of the plea of L. S. Persons, in the case in 
Monroe Inferior Cott, namely: “ The said plaintiff, knowing 
said note to be usurious, as.aforesaid,” was no evidence against 
the plaintiff, to show his knowledge of the usury. 

The Court then charged the Jury as follows: 

“Tf this had been an action of warranty, the Court might 
possibly have felt authorized te charge that the Statute did not 
begin to run until the judgment in Monroe County, but that 
was an action in fort, for the alleged frauds of defendant, and 
the causes of action, must have accrued either at the time of 
the fraud or the discovery of it, and that the Statute would 
begin to run at one of these points, will be subsequently con- 
sidered; that in this, case the Statute must be held to have run 
from. the discovery of the fraud, or from the time when the 


plaintiff might have, with ordinary care and attention, reasona- 
bly detected it; that the Jury must, from all the circumstances 


of the case in evidence, determine whether the ‘plaintiff did dis- 
cover the fraud, or whether he might, with reasonable care and 
attention, have detected it; that for the purposes of this case, 
he would hold—though distinguished Jurists had differed, and our 
own Supreme Court had reviewed their opinion and forebore to 
decide the question—that cases of fraud form an implied-excep- 
tion to the Statute, to be acted on by the Courts of Law and 
Equity, according to their respective jurisdictions. 

That the portion of the plea referred to, was not, per se, evi- 
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dence of the knowledge of the plaintiff of the’ fraud; biit in 
determining when the plaintiff had such knowledge or informa- 
tion, if ever, or might have had such knowledge or information, 
with care and. attention, and thence determining when the 
Statute commenced to run. The Jury were authorized to 
look into the plea in question, as part of the proceeding in Mon- 
roe County Inferior Court, and taking itin connection with that 
proceeding, and with all the circumstances of the ’ case, to say, 
whether or not the plaintiff had such,information of the fraud, 
if it had been committed, or should have been, by such pro- 
ceeding, put upon such information, and at what time ; on which 
charge error has been assigned. 


E. H. Porte, counsel for the plaintiff in error, submitted 
the following points, and relied upon the following authorities: 


First—A party who transfers a promissory note for value, 
warrants, by implication, that it. is genuine, and free from any 
defect which avould make it worthless. Winter vs. Bullock, 6 
Geo. Rep. 

Second—His liability to the transferrer, and the extent of that 
liability, can only be ascertained bya judgment against the trans- 
ferrees, and from that time alone, the cause of action accrues, and 
the Statute begins to run. Cowper et al. executors, vs. Godmond, 
Clerk,9 Bing. 23. E. C. L. Rep. 452. Walker vs. Bradley, 3 Pick. 
261. Shearman vs. Sally Adkins, administratriz, 4Pick.282. Angel 
on Lim. pages 110,111. Miller vs. Eskridge, 1 Iredell’s Law 
Reports, 147. Jones, executor, vs. Lightfoot, 10 Alabama, 18. 

Third—When a plea of usury has been filed and sworn to, 
according to the Statute, the defendant is only required to veri- 
fy the factsasto the usury. Cobb’s New Digest. 


A. J. Mintzer, for the defendant in error, submits the following 
points and authorities: 


First—The record of the proceedings in Monroe Inferior 
Court, having been put in evidence, the plea of L. S. Persons 
being a part of that record, was evidence. 
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Second—The cause of action accrued when the alleged 
fraud was committed; that is to say, when the note was sold 
and delivered. . 1 “Sandford’s S.-C. Rep. 98. 3 JredelP’s Rep. 
481. 20 Johns. Rep..33. 

. Thivd—The Statute of Limitations is not suspended -at-Law, 
by fraud. 20 Johns. Rep. 33.. 10 Ohio Rep. 469. . 3 Iredell’s 
Rep. 481. 9 Vermont Rep.110. Angell on Limitation, 193. 
6 Georgia,Rep. 21, 31, 33. 
hee If it be, it must be such fraud as conceals the knowl- 
edge of it from the party defrauded. Angell on Lim. 189. 

Fifth—If the party defrauded had reasonable time to | dis- 
cover the fraud, he will be presumed to haye had seasonable 
notice of it. 9 Greenleaf’s Rep. 131. aoe on Limitations, 
195, 200. 

Sizth—The pleadings do -not aliegsi in relation to the note 
in evidence, when the fraud was discovered, nor that the dis- 
covery was within four years preceding the action. 5 Eng. 
Com. Law Rep. 403. 9 Ibid, 47. 5 Alabama Rep. 90, 101. 


6 Georgia Rep: 35. 4 Leigh’s s Rep. 474, 














By the thik: aieai, J. delivering the opinion. 


This was an action on thé case for a deceit, founded upon 
the following facts: Gabriel Jones, the defendant, as admin- 
istrator of Joseph Barnes, deceased, held a note given original- 
ly by one Lewis S. Persons and others, to his intestate, and _re- 
newed to him after his appointment as administrator. This 
note was transferred to George W. Persons, the plaintiff, by de- 
livery, in 1839. G. W. Persons held the note till 1845, when 
suit was brought by him against the makers, in the Inferior 
Court of Monroe County. They filed the plea of. usury, and 
verified it in terms of the Statute, and the plaintiff failing to ap- 
pear and testify, after the notice to do so, a verdict was render- 
ed for the defendants, upon the facts set forth in their plea, 
which the law makes evidence in their behalf. George W. Per- 
sons, several years afterwards, commenced this action against 
Jones, to recover back, in the way of damages, the money paid 
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him on the note, who Telies for his protection, upon the Statute 
of Limitations. 

The errors complained of, are, for the refusal of the Court to 
charge as requested, and to the charge as given. They are 
threefold, and I-will notice them in their order. 

[1.] Counsel for the plaintiff asked the Court to) instruct: the 
Jury that the right of action did not accrue to the plaintiff until 
the rendition of the judgment against him, in the founer suit, 
in Monroe County, against:-the makers of the note.” 

Was the. party entitled to this charge? We think not. On 
the contrary, we are clear. that the cause of action accrued in- 
stantly upon the transfer of the usurious paper; and that the 
plaintiff might have sued the next day, and recovered back the 
money paid for it. Mr. Chitty states the law to be, and such is 
the doctrine of all.the elementary writers, that if a note is trans- 
ferred for any-sufficient consideration, by a party knowing it to 
be of no value, and the transferree be not aware of the fact, 
the former would, in ~all cases, be compellable, to re-pay . the 
money he had received. 9th edition of Chitty on Bills, (1840;) 
p. 244, 247. The note in this case was a nullity, to the extent 
that it was infected with usury. It was a contract made in vi- 
olation of the express Statute of the State; and the cause of 
action was consequently complete at the same moment of time 
' that the transaction was made. - Every man transferring’ a ne- 
gotiable security, warrants its collectibility, so far as its sound- 
aess—not its solvency—is concerned. 

[2.] In an action on the case for a deceit, is it a sufficient 
answer to the Statute of Limitations, that the plaintiff was igno- 
rant of -his cause of action, until within four years next before 


the suit was brought? Upon this point, the Court below held that - 


“ Cases of fraud form an implied exception to the Statute, to be 
acted on in Courts, both of Law and Equity, according to their 
respective jurisdictions.” Such had been the intimation of this 
Court in several previous cases, and such is now. its deliberate 
decision. 

We forbear to go at length into the argument, pro bor 
having done so fully, in Conyers vs. Kenan and Hand, 4 Geo. 
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Rep. 308. Jn Chancery, w here the Statute. of Limitations is 
pleadable, as' well as at Law, it is a well settled. rule that the 
Statute is no plég to a bill charging a fraud, if the bill be filed 
within a prescribed time, after the discovery of the fraud. 3 P. 
' Williams, 143. 2 Dall, 364. 1 Dane’s Digest, 625, and the 
authorities there cited. * \Why, in this State, should there be 
‘any difference between Ghancery and the Common Law, in 
the construction and application of the Statute ? 

The.cage of Bree vs. Holbeck, (1 Doug. 656,) was assumpsit for 
£2,000, had and received. The defendant pleaded the Statute of 
Limitations. The plaintiff replied that Holbeck, holding a mort- 
gage made to his intestate, and which was found among his 
papers, sold it to the plaintiff, falsely affirming the mortgage to 
be good; when, in fact, there was no such mortgage—it 
having been a forgery by the intestate, and that the: ac- 
tion was brought within six years from the discovery of the 
fraud. To this replication there was a demurrer and joinder. 
Lord Mansfield, in delivering the opinion.ef the Court, says: 
“There may be cases. which fraud will take out of the Statute of 
Limitations. But here, everything alleged in the replication, 
may be. true, without any fraud on the part of the defendant. 
He finds a mortgage among the papers of the intestate, and parts 
with it, bona fide, as a marketable commodity. If he had dis- 
covered the forgery, and then got rid of the deed as a true se- 
curity, the case would have been very different.” — 

Here, then, we havea distinct recognition of ‘the doctrine on 
which the plaintiff. in this case relies, by Lord Mansfield; and 
the reasoning of the Judge, and the -case which he puts, applies 
closely and strongly to the one at bar; for this was not a legal, 
but anactual fraud. The scienter is proven. Mr. Jones, after 
he became possessed of the note, as administrator, renewed it 
himself, at the same illegal rate of mterest which had been 
charged by his intestate.in his lifetime. 

The same principle is to be found in Espinasse’s Digest, 151; : 
Comyn’s Digest, Action upon the case in assumpsit, H. 5, and in 
Poseley’s Reports, 18, 244, 245. 

In this country, there is a conflict of authority, upon this sub- 
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ject. In New York, and some of the other States, the rule has 
been, that the Statute began to run the moment-the plaintiff’s 
cause of action was perfect ; and that it was immaterial whether 
the plaintiff’s ignorance of his nghts, were the. result of the 
fraudulent concealment or fraudulent;.representation of defend- 
ant.or not... Troup vs. The-Executors of Smith, 20 Johns. 33. 
Cothout vs. Thompson, Ibid, 277. Leonard vs. Pitney, 5 Real. 
30. Smith vs. Bishop, 9° Vermont, 110. 

In this.last case, Phelps,.J..in delivering the ‘opinion. of the 
Court, insists that this is the more equitable doctrine, apart from 
‘the express, terms of the Statute itself. He says, and very prop- 
erly, thatthe object of the Act is to impose a perpetual seal 
upon stale. controversies, and prohibit their agitation, ata period 
when the usual means of.-eliciting truth are not at hand, but are 
removed forever ; when. right cannot be ascertained, and justice 
must. be administered at random ; that, if we make the protec- 
tion of the Statute to depend upon the plaintiff’s knowledge 
of his injury, we require the defendant to perpetuate the evidence 
of that knowledge, during all time, and we expose. him, when 
this and other evidence necessary for his defence, shall have pass- 
ed from him,-to fresh litigation, with no other guide to a correct 
adjudication than the shreds of evidence, which. accident or a 
more subtle and sagacious adversary may have- preserved. 

We admit the force of these remarks. 

On the other hand, in Massachusetts and tle States, it is 
held . that a fraudulent concealment by the defendant, that a 
cause of action has accrued to the plaintiff, is a good replication 
to a plea of the Statute of Limitations.. Such was the unanim- 
ous opinion. of the Court, in The First Massachusetts Turn- 
pike Comp. vs.Joseph Field and. others, 3 Massachusetts Rep. 101, 
-a case decided after a full hearing, and more in accordance with 
the principles of natural justice. 

Parsons, Chief - Justice, commenting upon the Statute. of 
Limitations, observed that it was a beneficial Statute, when ap- 
plied according to its true principles; but that it could not -be 
considered as intending to protect any: man in the quiet enjoy- 
ment of the fruits of a fraudulent’execution of a contract, if the 
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action be commenced within proper time after the discovery of 
the fraud. The delay in bringing the suit, is. owing to the 
‘fraud of the defendant, andthe cause of action against him 
ought not td be considered ‘as having accrued, until the -plaintiff 
could obtain the knowledge that he had acause of action. If 
this knowledge is fraudulently concealed: by the defendant, the 
‘Courts would violate a-sound rule of Law, if they permitted the 
defendant to avail himself of his‘own fraud: © ~~ 

Sedgwick, J. expressed himself very strongly. He. said: he 
should ‘have -been very unhappy.'to have found that the de- 
fendants could have availed themselves of ‘the plea-of the’ Stat- — 
ute of Limitations. He was, satisfied,.upon investigation, that 
they could not.’ There was nowhere anything to be found,: 
which gave the least countenance to it. . On- principle, he said, 
there could be but one opinion. In this, the moral sense of all 
mankind.must concur. | > 

As stated in Conyers vs.. Kenan §& Hand, this question was 
thoroughly discussed, in Sherwood vs.. Sutton, (5 Mason, 163;) 
and the conclusion at which Judge Story arrived: was, that con- 
cealment of the fraud by the defendant, was a good replication 
to the plea of the Statute of Limitations. He does not view this 
as an exception, out of the words of the Statute; but he consid- 
ers the fraud as continuing, during the whole period of its. con- 
cealment, “thus knitting it to the original wrong ;”- and he states 
that more than a century ago, the very point’ was submitted by 
the: House of Lords, to all the Judges, and that no-trace can’ be 
found of any adverse opinion ‘given by them, notwithstanding 
the construction which he contends for, had been put upon the 
Statute of James,from the date of its enactment. 

In affirming, then, the judgment of the Circuit, Court, upon 
this ground; it isa consolation to know, thatif we err, it is’ in 
company with Mansfield, and Parsons, and Story; and onthe 
side of right. “eA 

[3.] The third and last error .complained of is. the ruling 
of the Superior Court, that the allegation in-the defendant’s plea 
- to the first action in Monroe County, to theeffect that the plaintiff 
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had notice of the usury in the note, at the time of the transfer, 
was evidence. . 

We hold that the document_ referred. to was not shadesiide 
as testimony for any purpose, nor to any extent whatever. It 
was impertinent to have inserted it in the plea. It made no 
part of the issue. If the note was tainted with usury, the ma- 
ker was entitled to be relieved, whether the defect was known 
to the holder or not. This statement in the answer, although 
inserted by the pleader, was. not sworn to by the defendant. 
The oath appended to the plea, is to the facts relative to the 
usury. only. ' The plaintiff in that action had no opportunity of 
contradicting the statement, either by counter-pleading or 
proof. Under these’ circumstances; we cannot LHe him to 
be prejudiced by this averment. 

If we could find sufficient proof in the record to sustain this 
verdiet, apart from this illegal testimony, we might not send the 
case back ; but upon examination, it will be discovered that 
there is not a tittle of evidence besides thjs, to support the find- 
ing. On the contrary, there is strong proof the other way. 
Lewis S. Persons himself, the defendant in the other suit, who 
is supposed to have made this statement in his plea, was exam- 
ined as a witness, and swears that George W. Persons had no 
knowledge of this usury. When George W. Persons was de- 
feated in Monroe, he wrote to a friend to. see Gabriel. Jones, 
and endeavored to settle the- case with him, -without further liti- 
gation, declaring that he had no knowledge of the usury, when 
he traded for the note; and when this statement is communi- 
cated. to Gabriel, he admits it to be true. 

Upon this ground, therefore, we are compelled to reverse the 
judgment, and to order a new trial. 
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No. 62.—Cuersesoroven, Srearns & Co. plaintiffs in error, 
vs. Garrett Van Ness, defendant in error. 


[t.] In this State, Sunday is not a day for ‘the transaction of judicial busi- 
ness, and where a day was appointed to hear the application of an insol- 
vent debtor, which by mistake, fell on Sunday: Held, that the case would 
necessarily stand over until Monday, the next working day, without any 
formal meeting and adjournment of the Court for that purpose. 


[2.] Notice by an insolvent debtor to his’ non-resident creditors, addressed 
to the attorney of such creditors, stating for which of them he is such at- 
torney, is a sufficient notice under the Statute. , 


[3.] A published notice to non-resident-creditors by an insolvent debtor, when 
the name of the latter is inserted in the body ofit, is sufficient, although the 
name of the applicant nor his attorney is appended to it; but it would be 

.more formal and regular, forthe notice to be signed either by the applicant 
or his attorney. 


_Chtiorerts in Rihatnd Superior Court. June rege 1852. 
Decided by Judge Srarns. 


- The defendant in error, onthe 10th of January, 1852, applied 
to the Judge of the Court of Common Pleas, of Augusta, for an 
order to be brought before the said Judge, on a day to be ap- 
pointed, and’ to notify his creditors of such day, that he might 
take the benefit of the several Acts of this State, for the relief of 
insolvent debtors, upon his compliance with: the terms of those 
Statutes. This order was granted, and the 14th day of 
March, appointed for bringing -up the defendant for the pur- 
pose aforesaid. The 14th day of March falling upon Sunday, 
Judge Gould, the Judge of the said Court, adjourned the Court 
to the next day, Monday, and an order to this effect was enter- 
ed upon the Minutes. On Monday, the case was again adjourn-. . 
ed to the 18th of March. The plaintiffs in error and petitioners in 
certiorari, then appeared and objected to the further oe 
of the Court, under the original order: 

1. Because it appointed Sunday for a hearing, and was there. 
fore void. 
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'2. Because it was in the nature of a habeas corpus, and it did 
not appear that the defendant was brought up on the day fixed, as: 
by the Sheriff’s return it ought to appear, nor was he then. in fact 
brought up.° 

3. Because the eae of the Court on Sunday, was a 
void act. 

All which objections were overruled by the Court. In the 
further progress of the cause, notices on the creditors, inypursu- 
ance of the Statute, were offered to be proved. It was objected 
that the notices thus offered, were addressed to the attorneys of 
the respective plaintiffs, naming the plaintiffs, when this. ought 
to have been addressed to the plaintiffs themselves, who lived 
out of the State, and served on the attorneys. This objec- 
tion was overruled. It was then objected that the notices served 
were addressed to, the attorneys, as the attorneys of many cred- 
itors, when in fact, they were only attorneys for a portion of 
those named: The Courtruled that the notices were good’ as 
to those plaintiffs for whom the:persons served were attorneys, 
but not ‘as to any others. 

Upon the question for- which of the plaintiffs he wasattorney, 
or whether attorney for any, John K. Jackson, Esq. objected to 
making any answer. The Court ruled that he could be requir 
ed to answer, and he then answered, objecting tothe decision. A 
printed notice to those creditors living out of the State, who had 
no known attorney here, was then offered in evidence, and 
shewn to have been duly published. The plaintiffs objected that 
the notice was hot signed by the defendant or- his attorney. | 
The Court ruled the notice to be sufficient. Exceptions were 
taken to these various rulings of the Court, and a writ of certio- 
rari to the Superior Court sued out. The return tothe said writ 
notes the fact of the cause, and the decisions of the Court of 
Common: Pleas, as above set forth; and on the hearing of the 
return, Judge Starns’ refused to sustain the writ. 

Exceptions were filed to Judge Starns decision, and error as- 
signed thereon. 


Joun C. Syeep, for plaintiffs, contended : 
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1. That Sunday. 1 is, a dies non, and that all, judicial acts, or 
orders requiring théirperformance on that day, are void; and that 
the opening of a Court on that day, and adjourning to another, is 
a judicial act, and cites, 3 Burr. 1595.. 2 Inst. 264. 3 Black- 
stone, 275,78. 11 Serg. and. Rall. 394. 3 Ibid, 48. 2 Stord. 
_R.-608. 4 Ibid, 486. 1 Cowen, 209. 20 Johns. R. 140. 8 
‘ Ibid, 291. 2° Penn.’ R. 232. 8 East. 447. 1 Salk. 78. 1 
Tidd@’s Prac. 173.: 4 Barnwell, 288. 1 Id. Ray. 706. 1 
Strange, 387. . Jacob’s L. D. Dies. 1 Inst. 135. 3 Ch. Prac. 
75, 104-5-6. _ 8. Cowen, 27, 29. - 1 Plow. 265. Cobb’s Dig. 
853-4. Ibid,'721. 5 -Kinne’s Comp. 230. 6 Ibid, 233. 8 
Ibid,219. 9 Ibid, 239, 40.. 

2. An order of a Judge, for bringing up from prison, an ap- 
plicant for the benefit of Insolvent Laws, is in the nature ofa 
habeas. corpus, and the presence of the prisoner wnder return of 
the officer having him in custody, at the time and place desig- 
nated by the order, is a pre-requisite to any action under the peti- 
tion. 1 Tidd’s Prac. 188, 350,352, 353, 481, a. - 

3. Notices by applicants for the benefit of the Insolvent Laws, 
should be addressed to their several creditors,and not to their 
attorneys; nor to an. attorney for a number of creditors, having 
no privity with each other, and for many of whom the attorney 
served. is not attorney. 

Public noticé should purport to be given by the applicant, 
of'some one for him and signed as such. Act of 1801, page 
379. . 1809, 383, und 1823, 387. - Cobd’s Dig. - 

4. An attorney at.law cannot be compelled, nor will he be 
permitted to testify (or state in his place as attorney, as to any 
matter or thing, either for or against his client,) the knowledge of 
which he may have acquired from his client, or during the ex- 
istence, or by reason of.the relationship of client and attorney. 
Laws Geo, Pamph. 1849-50, page 46. Cobb’s Dig. 280.. 10 

“ Kinne’s Comp. 16. : 


“~ 


whiieiieley. for defendant in error, submitted: 
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The points to be considered in the argument of this case may 
be arranged as follows: 

1. Is Sunday a dies non juridicus in Géuigel > And if so, to 
what extent? 

2. Is it necessary that there should be a return by Sheriff or 
jailer, upon an order of Court for bringing an insolvent before 
the Court,.to take the benefit of the Act. If no-such return is 
made, does that fact vitiate the whole, proceeding? 

3. What is a sufficient notice to creditors, of the intention to 
apply for the benefit of the Act? 

4, Is it contrary to the law of Georgia, to compel an saboniiny to 
state in his place, for whom he is attorney? 

As to the first point, if Sunday is a dies non in Georgia, it is 
so by the Common Law, as here adopted, or bya Statute of our 
own. : Ms Sa 
a. It is certain that the English Common Law regards it as 
dies non, recognizing, as it does, the Christian religion as part of 
itself. 10 Mass 313, n. opinion of Bailey, J. 1 Taunt.131. 1 
Tidd’s P, 48. The principal English Statutes, recognizing and 
enforcing the Christian religion, as part of the law, are 27 Hen. 
6. 2 and 3,Edw. 6. 5 and 6, Ibid: 1 Jas. 1. 3 Ibid. 3 
Car. 1. , 29: Ibid; 2.- See also Stra. 702. 4 Bl. 64. 

6. But it is only the tenets held by the Church of England, 
which the law recognizes, “Ld. Ray. 995-4. -6 Mod. 81. 4 
Barn. and Ald. 288. Our Adopting Act (‘* Revival Act”) then, 
could. not have included the Christian religion. Schely’s D. 
Preface, p. 26-7. 1 Kelly, 605. 

c.. If the Adopting Act did include the Christian religion, it 
was superseded both by the Constitution of the United States 
and .ef Georgia and all Acts passed subsequent to them, 
tending to make the Christian religion part of the law, 
are void tothat-extent. 1st mendment, Con. U. S. Art 4, oe. 
Cow. Ga. 

But admitting that the English Law, with regard to dies non 
juridici has been adopted to its fullest. extent in Georgia, yet, 
the proceedings had before the Court of Common Pleas were 
regular. 1 Bl. R. 496. 8 Cow. 29. 3 Bl. C. 276-7. . 1 
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Tidd’s P..188.. Ibid, 122. 2 Salk. 626-7. Swann vs. Broome, 
3 Bur. 1595. A “Barn. and Ald. 528. 4 Strob. 486. 

As to second’ point, there was no necessity for a return 
upon the order to bring Van Ness; if there was, it could be 
made nunc pro tunc; if the order, as insisted, is analagous to 
habeas corpus, it does not lie in the.mouth of imprisoning party 
to object. to want of return. 

As to third point: 1. Notice to the attorneys. 5 Ga. 545-6. 
1 Pet. R. 683. 6 Ga. 49.. 1 Vern.. 286-7. 5 Halst. 247. 3 
Penn. 77. 4 Pick. 28. Leake vs. Marchie, Cameron and Nor- 
wood, (C. Conference,) 32. 

2. Notice by publication. 12 Wend. 57. Cobb’s D. 
380. 1 Call. 443.. 7 S. and R. 172. 7 Johns. 207. 
4 Cow. 60. 2 Rawle, 304. 8 U.S. D. (2 Annual,) 288, refer- 
‘ring to Gary vs. May, 16 Ohio, 66. Hardin, 28. 1 Johns. 
143. ’ 

As to fourth point, see Cobb’s D. 280. 








By the Court.—Wanrner, J. delivering the opinion. 


[1.] The first objection made to the ruling of the Court below, 
which we shall notice, is that relating to the adjournment of the 
Court on Sunday. The Judge of the Court of Common Pleas, 
for the City of Augusta, through mistake, appointed the- 14th 
day of March, which was Sunday,.to hear the insolvent debtors 
application to take the benefit of the several Acts of this State, for 
the relief of honest debtors. On Sunday the Court met, and 
adjourned over until the next day, doing no other business. The 
argument for the plaintiffs in error is, that the adjournment of 
the Court on Sunday is void, that not being a day on which any 
judicial business can be transacted ; and consequently, all the 
subsequent proceedings of the Court relating to the insolvent 
debtor, are also void. Inarecent case decided at Decatur, 
(which has not yet been reported,) we held, that according to 
the provisions of our Provincial Statute of 1762, (Cobb’s Dig. 
853,) Sunday was not a day for the transaction of judicial busi- 
ness. The Judge of the Court of Common Pleas, having, ap- — 














SAVANNAH, JANUARY TERM, 1853. 385 








Cheeseboronu: oh, Ste: arns as & Co: vs. Vv an Nees. 





pointed the 14th day of March to hear the smolvent’s appli¢ation, 
and that day being Sunday, the hearing ofthe application would 
necessarily be postponed until Monday, the next working day, 
without. the meeting and adjournment of the Court for 
that. purpose; therefore, if we consider the meeting and ad- 
journment of the Court on Sunday, as a mere nullity, the result 
is the same, as no act was done by the Court on that day, pre- 
judicial to the rights of the plaintff in error. 

[2.] The notices being addressed to the attorneys of the non- 
resident creditors, stating the names of the creditors for whom 
they were attorneys therein, was in our judgment, a substantial 
compliance with the Statute. 

[3.] The printed notice which was published, had the name 
of the applicant stated in it, although not signed by him or his 
attorney. Perhaps it would have been more formal and regular, 
for the-name of the applicant to have been appended to the 
notice; but still, we think there was no error in the Court below, 
in holding it sufficient. We are inclined to give a liberal con- 
struction to the Statutes in favor of the liberty of the citizen. 
Malendy vs. Hungerford, 5 Georgia Reps. 544. As it appears from 
the return before us, there was no error in the Court, in asking 
the attorney which of the creditors he represented before the Court, 
and in requiring him so to state. It was a proper question for the 
Court to ask of the attorney, and one which the Court had the 
right to have answered, for the purpose of having the case 
properly conducted before it. 
Let the judgment of the Court below be affirmed. 
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No. 63.—Lewis Cony, plaintiff in error, vs. W. C. W. Quar- 
TERMAN, executor of Michael T. Dawsey, defendant. 


{1.] A defendant in ejectment, where the relation of landlord and tenant is 
established between himself and the plaintiff, is estopped from denying 
the title of the plaintiff, and the plaintiff may recover upon the admission 
of title which grows out of that relation. 

[2.] A parol lease of lands for more than three years is void by the Statute 
of Frauds, and has the force and effect of an estate ~at will, which. for the 
purposes of notice to quit, and some other purposes, has been by Judicial 
construction converted into.a tenancy from year to year; 

[%.] An estate at will, made so by the operation of the Statute of Frauds, 
is assignable ; not so of an estate at will at Common Law, created by the 
act of the parties. - 


[4.] An estate at will, by the operation of the Statute of Frauds, determines 
upon the death ofthe tenant, but if he die within the year, the interest 
in the tenancy for the remainder of the year passes to his legal represent- 
atives. 


Statutory action for recovery of lands and profits, in Chatham 
Superior Court. May Term, 1852, and motion for new trial. 
Decided by Judge Henry R. Jackson. ; 


This was. an action under the Statute, for the recovery of 
lands, and the profits thereof, brought by William E. W. Quar- 
terman, executor of W. 'T. Dawsey, the defendant in error, 
against James Cody, plaintiff in error. This cause was tried 
upon the appeal‘at the May:'Term, 1862, when the plaintiff in 
the Court below, offered in evidence the following testimony : 


Samuel B. Sweat, a witness sworn on behalf of plaintiff, tes- 
tified that the plat made by him and shown to him in Court, 
dated ‘cn or about the eighteenth day of December, in the year 
eighteen hundred and forty-four, did not exactiy identify the 
premises as described in the declaration, but sufficiently so to 
show identity, and that he made the plat. On cross-examina- 
tion, he testified that Samuel Bandy was on the premises in dis- 
pute prior to June, 1841, and that the plat shown him by defen- 
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dant’s. counsel, ad pursuant to deed hereinafter stated, dated 
on or about the nineteenth February, 1835, was substantially for 
the same premises in dispute in the other plat described. Both 
plats were put in testimony. Charles Chapman, sworn on the 
same side, testified that——— McGee got permission from 
Dawsey to build a house on the premises; that he built and 
died there, and that after bis death —-—— Moira married his 
(MeGee’s) widow, and so got possession. Witness’ did not 
know how Bandy got there, and on cross-e*amination stated 
that. Bandy lived there ten or fifteen years ago. 

George Moore, sworn on same side, testified that he was living 
with Dawsey when McGee called at Daw sey’s house and leas- 
ed.the land for five years. ‘Heard ‘the pir conversation. 
sDawsey refused to sell, but agreed to lease the land to him— 
that McGee’ built on the land as tenant of Dawsey. Dawsey 
went with McGee and showed him where to build. (Defendant’s 
counsel here asked witness how. he knew that Dawsey showed 
McGee where to build. Witness replied that Dawsey told him 
so—to which testimony defendant’s counsel objected.) Wit- 
ness further testified that McGee died, leaving his widow in 
possession—that the widow married Moira, who thus got pos- 


session—and Moira sold to Bandy the unexpired term. There 


was no written lease. On cross-examination, stated he did not 


know of his own knowledge how Banay got into possession. 
Holliday, sworn on same side, testified that he went with 
McGee to Dawsey to get him to let McGee have the land, 
as McGee was a very poor man. Dawsey refused to sell, but 
verbally leased the land to McGee, McGee agreeing to build on 
the land and give up the building at the end of five years—that 
McGee did build, and moved into the house and died, leaving 
his widow in possession. Moira married the widow some eight 
months after McGee’s death, and afterwards sold to Bandy the 
unexpired term. ‘The lease to McGee was verbal, and some 
thirteen or fourteen years before the commencement of this suit. 
Bandy came to witness and asked about buying from Moira, 
he did not buy from Dawsey. Ban- 


and witness asked. him why 
Premises were worth 


dy replied that Dawsey would not sell. 
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about seventy-five dollars rent per year. Onc cross-examination 
witness stated (after several questions put to him,) that Bandy 
told him’ that he knew of Moira’s holding under Dawsey, and 
that Bandy bought lease of premisesfrom Moira, who held un- 
der Dawsey, of which Bandy was aware, and that this might 
have been ‘thirteen or fourteen years ago. Plaintiff’s counsel 
then introduced (under notice to produce,) the following deed: 





State or Georem, CuatHam County. 

This Indenture, made the thirtieth day of December, in the 
year of our Lord one thousand eight hundred and forty-two, be-- 
tween Samuel.Bandy of the State and County aforesaid, of the 
first part, and Andrew McIntyre, of the State and County afore- 
said, of the second part, witnesseth that the said Samuel Bandy 
for and in consideration of the sum of three hundred and thirty- 
eight dollars, to him in hand paid by the said Andrew McIntyre, 
at or before the sealingand delivery of these presents, the receipt 
whereof is hereby acknowledged; hath granted, bargained, sold, 
aliened, remised, released and confirmed, and by these presents 
doth grant, bargain, sell, alien, remise, release and confirm un- 
to the said Andrew McIntyre, and to his heirs and assigns, all 
those two tracis of land—one containing five hundred acres, situ- 
ate, lying and being in the County of Chatham and State afore- 
said, bounded north by lands of J. B. Read and south by lands 
of the estate of Mongin’s, east by the Ogechee River, and west 
by unknown lands and Dr. Read’s land. The other tract con- 


_ taining twenty-five acres, situate, lying and being in the County 


of Chatham and State of Georgia, bounded north by Rascoe’s 
land, south by Rose’s land, east by Rascoe’s land, and west by 
McLeod’s land, on the Darien road, opposite the twelve-mile 
post in Ogechee District, together with alP and singular the 
houses, out-houses, edifices, buildings, stables, yards, gardens, 
liberties, .privileges, easements, commodities, emoluments, 
hereditaments, rights, members,.and appurtenances whatsoevér 
thereunto belonging, or in anywise appertaining, and the rever- 
sion and reversions, remainder and remainders, rents; issues 
and profits, and all the estate, right, title, interest, property or 
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possession, olaita and demand ohetansie er, in cone orin equity, — 
of the said Samuel Bandy, of, in or to the same, or any part or 
parcel thereof, with the appurtenances. To have andto hold. the 
said two tracts of land, and all and singular other the premises 
hereby granted, bargained, sold, aliened and confirmed, with 
the hereditaments and appurtenances, unto the said Andrew 
McIntyre, his heirs and assigns, to the only use and behoof of 
the said Andrew McIntyre, his heirs and assigns forever, and to 
and for no other use, intent or purpose whatsoever. And last- 
ly, the said Samuel Bandy and his heirs, the said two tracts of 
land and premises unto the said Andrew McIntyre, his’ heirs 
and assigns, against him the said. Samuel Bandy, -his_ heirs, 
and against all and every other person or persons whatever, 
shall and will warrant and forever defend by these presents. _ In 
witness whereof, the said Samuel Bandy hath hereunto set his 
hand and seal the day and year first above written. 
SAMUEL BANDY, [L. S.] 

Sealed and delivered in presence of 

- Joun N. Gow, \ 

Isaac RussEx1, J. P. f 

Georgia, Chatham County—Clerk’s Office, Superior Court. Re- 

corded in Book A. A. A., folios 497 and 498, this 17th May, 

1843. 

EDWARD G. WILSON, Dep. Clerk Sup. C. C..C. 


Plaintiff’s counsel also introduced John Cooper, who testified 
that Bandy sold to McIntyre, and that John Murchison, as exe- 
cutor of McIntyre, put the defendant, Cody, into possession, and 
that Murchison, as executor of McIntyre, was. receiving $100 
per annum rent. It was admitted on both sides that plaintiff, 
Quarterman, and John Murchison, were properly qualified exe- 
cutors of their respective testators—and it was further admitted 
that plaintiff, Quarterman, claimed but the 263 acres delineated 
in the first named plat, and that defendant, Cody, claimed only 
the 25 acres mentioned in the second plat above named. 

Plaintiff’s counsel having closed, defendant’s counsel intro- 
duced Levi S. D’Lyon, Esquire, who testified that Bandy claim- 
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ed the land ten or alia years ago, sil ee as far hale as 
1835; that in 1840, Bandy was living there. The following 
record was then introduced in evidence by defendant’s counsel, 
and shown to the witness : 


Georeia, Cuatnam County. 

To the Honorable the Judge of the Superior Court. of Chatham 

County : 

The petition: of John Doe, sheweth thai Richard Roe, of said 
County, hath endamaged your petitioner in this, to wit: For 
that whereas Samuel Bandy, on the twentieth day of February, 
eighteen hundred and thirty-five, in.the County, aforesaid, had 
demised to your petitioner all that jot and tract of land situate, 
lying and being in the County of Chatham and State aforesaid, 
containing twenty-five acres of land, more or less, lying on the 
Ogechee Road, opposite to James-Rascoe, bounded’ on the 
westward by to the north by 
James Rascoe’s land, and to the south by lands of Robert Sta- 
tham, with the appurtenances, unto your petitioner and assigns, 
from the said twentieth day of February, in the year aforesaid, 
until the full end and term of seven years next ensuing, and 
fully to be complete and ended. By virtue of. which said de- 
mise, your petitioner entered into the said lot, tract or parcel of 
land, containing as aforesaid twenty-five acres, more or less, ly- 
ing on the Ogeechee Road, opposite to James Rascoe’s, bound- 
ed westwardly on the north by James 
Rascoe’s land, and on the south by lands of Robert Statham, 
with the appurtenances, and was thereof possessed, and your 


‘petitioner being so possessed thereof, the said Richard Roe af- 


terwards, 40 wit, on the twenty-first day of February, in the year 
aforesaid, with force and arms, entered into and upon the said 
lot, tract or: parcel of land in the County aforesaid, and de- 
scribed as aforesaid, which the said Samuel Bandy had demised 
to your petitioner in manner aforesaid, for the term aforesaid, 
which is not yet expired, and ejected your petitioner therefrom, 
and other wrongs to your petitioner then and there did, against 
the peace of the said State, and to the damage of your petition- 
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er one thousand dollars. Wherefore your petitioner prays pro- 
cess may issue requiring the said Rikers Roe to appear and 
answer in the premises. 


WILLIAM H. STILES, for Petitioner. 


Mr. Micuaet Dawsey : 

Sir—I am informed that you are in possession of, or claim 
title to, the premises in this declaration of ejectment mentioned, 
ér to some part thereof, and I being sued in this action as casual 
ejector only, and having no claim or title to the same, do advise 
you to appear in May term next, in the Superior Court of Chat- 
ham County, and by some attorney of said Court to cause your- 
self to be made defendant in my stead, otherwise I shall suffer 
judgment ‘therein to be entered against me by default, and you 
will be turned out of possession. 

Your obedient servant, 


RICHARD ROE. 


GeoreiA, CuatHam County: 
To the Sheriff of said County, Greeting : 


Joux Dor, on the demise of — } 
SamueL Banpy. | 

[L. 8.] US. » Ejectment. 
Ricuarp Rog, i. e. | 
Micuaet T’. Dawsey, tenant. J 


You are hereby required to summon the defendant,.Richard 
Roe, i. e. Michael T. Dawsey, personally or by attorney, to be 
and appear before the Superior Court for the County of Chat- 
ham, to be holden at the Court House in the City of Savannah, 
on the third Monday in May next, then and there to answer the 
plaintiff on the merits of the foregoing petition. In default of 
such appearance, the said Court will proceed as to justice shall 
appertain. Witness, the Honorable Robert M. Charlton, Judge 
of said Court, this twenty-second day of April, eighteen fusdied 
and thirty-six. 

WILLIAM H. STILES, plaintiffs Attorney. 

James B. Lewis, Dep’y Clk. 
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~ GEORGIA—Chatham Count Y> 


Sheriffs Office, 23d .dpril, 1836. \ 
LT have served.a copy of the within writ on Michael T. Daw- 
sey personally this day. 
JNO. BARTHELMESS, Dep’y Sheriff C. C. 


Georgia, CuatHam County: 
In Superior Court—May Term, 1836. 


Ricuarp Rog, i. e. Micuaen 'T. Dawsey, tenant in possession. t 
ats J 


Joun Dor, on the demise of Jesse Banpy. 

And the said Michael T. Dawsey, by McAllister and Henry, 
his attorneys, confessing lease, entry and ouster, and relying on 
the title only,. comes and defends the force and injury, when, 
&c., and says that he is not guilty of the said supposed trespass 
and ejectment above. laid to his charge, or any part thereof, in 
manner and form as the said John Doe hath above thereof com- 
plained against him, and of this the said Michael T. Dawsey, 
puts himself upon the country, &e. 

McALLISTER & HENRY, Def’ts Att’ys. 

(Indorsed.) Discontinued—The record of said suit on the 
docket and minutes of the Court, shewing a rule of survey on 
premises at May Term, 1836, a continuance of the case by Ban- 
dy at January Term, 1837, in consequence of the plat of re-sur- 
vey being mislaid, another continuance of the case by Bandy at 
the May Term, 1837, and subsequent continuances by the Cowrt, 
(one of Dawsey’s'attorneys having in the mean time succeeded 
to the Bench,) until January Term, 1841, when said case was 
marked discontinued on the docket and minutes of the Court. 
Plat of re-survey was with the record, as above stated, then 
shown to the witness. 

The witness was then asked if he identified the plat, and an- 
swering in the affirmative, was also asked the ground of the dis- 
continuance of said suit. Of his own knowledge, (or except 
from hearsay,) he did not know why suit was discontinued. He 
had had a conversation with both parties, and understood that a 
settlement had been effected, the terms of which he did not know. 
Bandy was awhile absent in Florida, and on his return finding 
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Dawsey in possession, he commenced his suit against’ Dawsey, 
the dispute being, as witness believed, for only a part of the 25 
acres, and not for the buildings.. Witness also testified that he 
knew John W. Turner, and defendant’s counsel then introduced 
in evidence the following deed from John W. Turner, to Samuel 
Bandy. 

Strate or.Georera, Chatham County.—This indenture, made 
the nineteenth day of February, in the: year of our Lord one 
thousand eight hundred and thirty-five,between John W. Tur- 
ner, of the city of Savannah, County of Chatham, and State of 
Georgia, of the first part, and Samuel Bandy, of the County of 
Chatham, and State of Georgia, of the second part, witnesseth 
that the said John W. Turner, for-and in consideration of the 
sum of one hundred dollars to him in hand paid by the said 
Samuel Bandy, at or before the sealing and delivery. of these 
presents, the receipt whereof-is hereby. acknowledged, and 
thereof and-of and from every part or parcel of the same, the 
said John ‘W. Turner doth acquit, release and discharge the 
said Samuel Bandy, his heirs, executors and administrators, by 
these presents, and the said John W. Turner hath: granted, bar- 
gained, sold, aliened, remised, released and confirmed, and by 
these presents doth grant, bargain, sell, alien, remise, release 
and. confirm unto the said Samuel Bandy, and to his heirs and 
assigns, twenty-five acres of-land, be the same more or less, 
lying on the Ogechee Road opposite to James Rascoe, bounded 
to the westward to the north by James’ Rascoe’s 
land, and to the south by lands of Robert Statem, and lying in 
said County of Ohatham; together with all and singular the 
houses, out-houses, edifices, buildings, stables, yards, gardens, 
liberties, privileges, easements, commodities, emoluments, here- 
ditaments, rights, members and appurtenances whatsoever there- 








to belongiag or in anywise ‘appertaining; and the reversion and 
reversions, remainder and remainders, rents, issues and profits, 
and all the estate}right, title, interest, property or possession, 
claim and demand whatsoever in law or inequity, of the said 
John W. Turner, of, in or to the same, or any part or parcel 
thereof, with the appurtenances: To have and to hold the said 
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twenty-five acres of land and all and singular other the premi- 
ses hereby granted, bargained, sold, aliened and confirmed, ° 
with the hereditaments: and appurtenances, unto the‘said Sam- 
uel Bandy, his heirs and assigns, to the only’ use and behoof of 
the said Samuel Bandy, his heirs and assigns forever, and to and 
for no other use, intent or purpose whatsoever. And lastly, the 
said John W. Turner and his: heirs, the said ‘twenty-five acres 
of land and premises unto the said Samuel Bandy, his heirs and 
assigns, against him the said John W. Turner, his: heirs, and 
against all and every other person. or persons whatsoever, shall 
and will warrant and forever defend by these presents. In wit- 
ness whereof, the said John W. Turner hath hereunto set his 
hand and seal the day and year first above written. 
JOHN W. TURNER, [L. S.] 

Sealed and delivered in the presence of 

M. Cuevaier, \ 

Henry J. Vatieau, J. P. Recorded 6th April, 1835. 


Edward Bourquin, on the same side, testified that Bandy was 
in possession of the premises in 1840, 1841, or 1842, and that 
he-understood from Bandy that he claimed under Turner—that 
Dawsey told witness he had bought a floating balloon, and that 
not knowing where to locate it, he might as well locate it at this 
corner—meaning the premises in dispute. Dawsey told wit- 
ness he had bought of F. M. Stone, who had bought at tax col- 

-lector’s sale. On cross-examination he stated that the balloon 
did light there, and that Dawsey got into it. 

The cause being closed, on the evidence, counsel on both ( 
sides argued the case, and counsel for defendant requested the 
Court to. charge the Jury that even if they should believe that 
Samuel Bandy was ever the tenant.of said Dawsey, directly or 
remotely, then that the defendant, claiming through Bandy, 
could, after the expiration of the tenancy and disclaimer of Ban- 
dy, rely. upon title paramount in Bandy pfior to said tenancy, to 
wit: the title of Bandy, acquired from John W. Turner, and 
that defendant. was not estopped from denying Dawsey’s title. 

The Court refused so to charge, except with the qualification that 
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any disclaimer’ or adverse holding of Bandy, to be effectual-as 
against Dawsey, must have been brought home to the whedon 
edge of Dawsey. 

The J ury returned a verdict for the plaintiff, for the premises, 
twenty-six and a half acres claimed by him and for mean profits, 
$325. Defendant’s counsel moved for a: new trial, upon the - 
following grounds: — 

_1. Because of -misdirection by the Judge, in that, lie charged 
the Jury, that if they found that Samuel Bandy was. ever the 
tenant of Dawsey, directly or remotely, then that the defendant 
claiming through Bandy, could not after the expiration of said 
tenancy and disclaimer by Bandy, rely upon title paramount 
in Bandy prior to said tenancy, to wit: the title of Bandy ac- 
quired from John W. Turner, and that defendant was entoppeet 
from denying Dawsey’stitle. 

2. Because there was not-sufficient evidence of Bandy’s ten- 
ancy to Dawsey, ‘no title in the latter having been shown, and 
no entry under him by virtue of any estate, demise, lease or 
title recognized in law. 

3. Because the verdict in said case, was contrary to the evi- 
dence, the law and the justice of the case. 

This motion for new trial, was argued before Judge Jackson, 
in vacation, by consent, and a new trial refused. 

To this decision, exceptions were filed by the plaintiff in er- 
ror, and the following errors assigned: 

1. That the Court. below erred in refusing the motion fora 
new trial, because no evidence was produced to show title in 
the plaintiffs below, either by possession, grant, deed, devise 
or any cther muniment of title. 

2. That the Court below erred in refusing the motion for 
new trial, because there was no evidence produced to show a 
tenancy by Bandy, or those claiming under him, which was 
valid and effectual in law, to establish the relation ‘of landlord 
and tenant between him or them, and the plaintiff below or his 
testator. 

3. Because if the evidence did cunduce to show ‘that such 
tenancy as is alleged, did at any time exist, it was determined, if 
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it existed before the 22d day of April, 1836, (eighteen hun- 
dred and thirty-six,) by the entry’of Dawsey on the ‘prem- 
ises, and the bringing of the action of ejectment by said 
Bandy ; if it occurred during. the pendency of said action of 
ejectment, its pendency was notice to Dawsey of said Bandy’s 
adverse claim, and the discontinuance of the suit, leaving Ban- 
dy in possession of the land without any reservation of -rent; 
without any stipulation for the re-delivery of possession, and 





without any effort-on the part of Dawsey to regain possession, 


was a determination of such tenancy ; and coupled with’ the ‘un- 
contradicted proof of a-settlement between the parties, was con- 
clusive evidence of Dawsey’s acquiescence in it. 

4, Because, even if the evidence ‘on the part of the plaintiff 
in the Court bélow, showed prima facie a case of such tenancy, 
the evidence on the part of the said James Cody, (in all respects 
competent under the pleadings and issue in said cause,) showed 
in fact, and by clear legal intendment ahd presumption, that no 
such tenancy could have existed, and entirely negatiyed and 
destroyed the counter proofs and presumptions, if any, by show- 
ing that the entry and claim of said Bandy, were not in subor- 
dination, but adverse to the claim and possession of said Daw- 
GYM 

5. Because there was no evidence to estop the said James 
Cody, from shdwing title out of Dawsey, or his executors, but on 
the contrary, the evidence showed a lawful possession in said 
James Cody, derivatively through Bandy, founded on title para- 
mount, good and conclusive in said cause, sree the. said 
plaintiff, in the Court below. 

6. That the verdict of the Jury in the Court Bilow: was whol- 
ly against the evidence, the law, and the justice of the case, and 
because the whole evidence in the cause left the burden of proof 
upon the plaintiff in the Court below, to show title in his testa- 
tator, which having failed to do, the said vertliet awas wholly 
without evidence to sustain it. 


J. McPurson’ Berrien, Harpen and Lawron, for ‘plaintiff 
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By the Court.—Nisser, J. delivering the opinion. 


[1.] The plaintiff below, in this action of ejectment, exhibit- 
ed no muniments of title, but relied for recovery on his charac- 
ter of landlord to the defendant. That is, having as he claim- 
ed,.proven that the defendant came into possession derivatively 
under his lessee, he also claimed that the relation of landlord 
and tenant was established, and that he was entitled to recover 
upon the legal proposition, that a tenant is estopped from deny- 
ing the title of lis landlord. Both parties agreeas to the sound- 
ness of that proposition. Nor de we question but that he is 
entitled to recover upon the admission of title in him, which 
grows out of the relation of landlord and tenant, if according to 
the law applicable to the facts of the case, that relation did exist. 
The question made by the rule for a new trial, upon which the 
cause turns, is therefore this, to wit, was the relation of landlord 
and tenant made out by the proofs, in the judgment of the law 
upon those proefs? The plaintiff in error in the rule and in the 
argument, insists that it was not, upon several grounds. The 
presiding Judge refusing the rule, denied these grounds. - In his 
charge to the Jury, he instructed them that if they found that the 
tenancy existed remotely or directly in the defendant under the 
plaintiff, he (the plaintiff,) was entitled to recover. ‘To find the 
facts, was of course the province of the Jury, and they were 
properly submitted to the Jury; but it was the duty of the Court 
to instruct as tothe legal effect of the facts to be found. He 
gave no instruction as to the legal effect of the facts, and was 
therefore understood by them to rule that if the facts relied upon 
by the plaintiff below to establish the relation of landlord and 
tenant. were found by them, then in Law, the relation was also 
made out. | . 

The rule for the new trial, in its main ground denies that the 
facts, if true, created ‘a tenancy in law in the defendant, under 
the plaintiff, and therefore claims that the verdict was contrary 
to law. ‘The refusal to grant the rule; then, made up. the issue 
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between the presiding Judge and the plaintiffin error. Weare 
to inquire, therefore, whether in the judgment. of the law, upon 


‘the testimony which we find in the record, the relation of land- 


lord and tenant was established. To determine this question, it 
is necessary to state first what was proven. 

[2.] It was proven that the testator of the plaintiff, Michael 
T. Dawsey, a number of years before this suit was instituted, 
but the precise time not stated, by a verbal contract, leased the 
premises in dispute, to a man by the name of McGee, for five 
years, in consideration of the erection of a house upon them, 
who went into possession under tHe lease. He built the house, 
and died. How long he was in possession before his death, is 
not shown. The widow of McGee, at the death of her husband, 


‘was in possession, and continued in possession for eight months, 


when she intermermarried with Moira, who thus acquiring pos- 
session, sold what the witness called the unexpired lease, to Ban- 
dy. Bandy went into possession after his purchase from Moira, 
and conveyed the land to McIntyre, who died, and whose. exe- 
cutor, Murchison, put the defendant Cody, into possession. 
There-is other testimony to which I may advert; but the 
above statement contains the evidence upon which the plaintiff 
below relies, to establish the relation of landlord and tenant be- 
tween the testator of the plaintiff, Dawsey, and. the defendant. 
The counsel for the plaintiff in the action say, that having pro- 


ven a lease from Dawsey to McGee, and traced the possession 


through McGee’s wife and Moira to Bandy, before the expiration 
of the lease, and from Bandy through McIntyre, to the defendant, 
the defendant was derivatively the tenant of Dawsey,:and Dawsey 
his-landlord. That is their case. That possession is traced by 
the evidence from McGee,. through his wife, Moira, Bandy, and 
McIntyre to the defendant, is true; but that the possession thus 
traced, when the law is applied to its various stages, can be 
construed into a continuous tenancy under Dawsey, is what we 
are not able to affirm. As the tenancy of the defendant under 
Dawsey, in our judgment depends ‘altogether upon the charac- 
ter of the lease, as it is called, from him to McGee, it is of pri- 
mary importance to determine the character of that lease. The 
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real question is determinable alone upon the nature of that lease, 
and the rules of law which are applicable to its being, and its 
determination. It was a verbal lease, and for the definite period 
of five years. By the Statute of Frauds, “all leases, estates, 
interests of freehold, or terms of years, or any uncertain interest 
of, in, to or out. of any messuages, manors, lands, tenements, or 
hereditaments, made or created by livery and seizin. only, or by’ 
parol, -and not put in writing and signed by the parties so mak- 
ing or creating the same, or their agents, thereunto lawfully 
authorized by writing, shall have the force and effect of leases 
or estates at will only, and shall not, either in Law or Equity, be 
deemed or taken to have any other or greater force or effect ; 
any consideration for making any such parol leases or estates, 
or any former Jaw or usage to the contrary notwithstanding.” 
Prince’s Dig. 914. By this section, all leases of land by parol 
are void; and as this lease between Dawsey and McGee, was 
by parol, as acontract of lease of lands, it is void. The 2d 
section of the Statute of Frauds, excepts from the operation of 
the Ist section, “all leases not exceeding the term of three years 
from the making thereof, whereupon the rent reserved to the 
landlord during such term, shall amount unto two-third parts. at 
the least, of. the full improved value of the thing demised.” 
Prince, 914. This lease does not come within the exception of 
the 2d section. First, because there is ‘no evidence of the re- 
servation of rent to the amount of two-third parts of the improv- 
ed value of the premises. It is true, that the building of a house 
was the consideration proven for the lease, and it may be possi- 
ble that this improvement. was equivalent to .two-thirds of the 
improved value of the land, yet. there was no evidence to that 
effect. - But secondly, this lease cannot be within the exception, ° 
because it was not a lease for a term not exceeding three years, 
it being proyen that it was a lease for more than three, to wit, 
Jive years. (Sing void as a lease, what was it? -I answer, a 
tenancy at will ; for the Statute declares, that a parol lease shall 
have the force and effect of a lease or estate at will only. The 
construction which the Courts have put upon the estate at will 
thus created under the Statute, is that it is not in all respects 
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such a tendney at swell as may be created by contract between 
the’ parties. Driven to legislate, by the extreme hardships of 
the case, the Courts of Great Britain, before the era of Ameri 
carr Independence, construed estates at will, -beecoming such un- 
der the Statute, tohave'the effect of tenancies from year to year, 
inorder. to proteet the tenant from the consequences of a sud- 
den determination of the estate by the landlord. 

‘(3.]) The decisions have gcne the length of holding, that the 
tenant is-entitled to notice to quit, and to emoluments; and that 
the landlord shall not lose his rent; by 4 determination of the 
estate within the year, on the part of the tenant. ‘And further, 
that although an estate at will, outside of the Statute, was not 
assignable, yet'an estate at will, by virtue of the Statute, may be 
assignable. 4° Kent’s Oom. 412, 113, 114, 115. Preston on 
Abstracts of Title, vol. 2, p. 25; 3 Burrow, 1609. 8 Term R. 
3. 2 Caine’s R. 169. 7 Johns. R. 4.2 8 Cow. R. '75.: Roberts 
on Frauds, 243, 244. So, also, although the agreement as to 
the lease be void, by the Statute, as to to its duration,~and _ it 
is but a tenancy at will, yet in other respects, it regulates . the 
terms on which the tenancy subsists; for example, as to the 
rent, the time of the year when the tenant is to quit, &c. Riggs 
vs. Beil,-5 Term:R. 471. Greenleaf’s Ev. vol. 1, §263. 

Although a strict teriancy at will is not favored by the Courts, 
and by construction has lost many of the stringent peculiarities 
which originally characterized it, being apart from’ the Statute, 
generally held in effect,.a. tenancy from year to year, yet such 
an estate may. still be created by the express agreement of the 
parties. “4 Zaunt. R. 128. 5 B. and A. 604..4 Dowl. and R. 
272. 2 Black. 118,° (note 7.) 

[4.] The one peculiarity which deem it needful eapecially 
to note in reference. to this case, is, that estates. at will deter- 


‘mine by the death of the ,tenant. ‘They are so determined, 


whether strictly an ‘estate at will by agreement between the 
parties, or become such by the operation of the Statute of Frauds. 
The judicial construction which has given to the latter, for certain 
purposes,.the effect of a tenancy from year to year, does not 
prevent this result. As to their determinable quality, by death, 
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estates at will, under the Statute, are not affected by that con- 
struction. Blackstone, enumerating the different ways in which 
estates at will are determined, says—“ or which is instar omni- 
um the death or outlawry of either lessor or lessee.” 2 Black. 
Com. 146. 5 R.116. - Co. Latt. 57, 62. 

By the death of McGee, the estate which he acquired from 
Dawsey was at an end, and could not devolve upon any one. 
As between him and his wife, or Moira and himself, or any 
other persons and himself, ‘claiming the possession through 
Moira, there could be no privity. The relation between McGee 
and Dawsey, as landlord and tenant, ceased at McGee’s death, 
and if it existed afterwards between Dawsey and Moira, or between 
Dawsy and Bandy, it existed by virtue of a new contract, of 
which we find no evidence in the record. These things being 
so, the defendant, who-went in under the vendee of Bandy, 
cannot be the tenant“of Dawsey; as between him and Daw- 
sey the relation of landlord and tenant did not exist, and he 
was not estopped ;from’setting up title to the land, through other 
persons. 

Now,it is true, that McGee’s tenancy at will, being by con- 
struction, a tenancy from year to year, according to the decis- 
ions, could determine only at the end of the year. Leighton vs, 
Teed, t Ld. Raym. 707. Doe vs. Snowden, 2 Wim. Blackstone's 
R. 1224. Doe vs. Porter,3 T.R.13. Porter vs. Constable, 3 
Wils. 25. Wright vs. Darley, 1 T. R. 159. 4 Kent’s Com. 
112. See, also, the very learned discussion of the doctrine 
relative to. estates at will, in the opinion of Judge Putnam, in the 
case of Ellis vs. Paige, (2 Pick. R. p. 71, note.) At the death of 
the tenant, therefore, within the year, the interest in the ten- 
ancy continues to the end of the year; and it may be said that . 
this interest, at the death of McGee, continuing for the balance 
of the year in which he died, passed to his wife; and that she 
became thereby tenant to her husband’s lessor, Dawsey ; 
and further, that Moira, intermarrying with her, by the marital 
right, acquired the unexpired term, and thereby became tenant 
to Dawsey ; and he selling the unexpired term to Bandy, he, Ban- 
dy, under whom the defendant acquired possession, became tenant 

vou. xm 51 
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to Dawsey. To which I answer, that at the death of MeGee, the 
interest in the lease for the balance of the year in which he died, 
did not, by law, devolve upon his. widow, but passed to his le- 
gal representatives. Shore vs. Porter, 3 T. R..13.. She could 
only acquire it by will, or by due course ‘of administration; and 
there is no evidence of a will, or of an -administration. It is 
proven simply, that she held possession after his death, until 
she married Moira, eight months after his death. There was, 
therefore, no legal succession of the lease to her. . She came 
into possession without lawful right.. She acquired no property 
in McGee’s lease, and Moira could. acquire none, by his marr- 
riage with her. 
He very clearly went into possession as a tort Jeasor, and 
did not own the unexpired lease, which the witness. says he sold 
to Bandy. Neither Moira, therefore, nor Bandy, occupied the 
relation of tenant to Dawsey. Between them and. McGee, the 
lessee of Dawsey, there was no privity. Besides, the evidence 
is altogether too indefinite to warrant the conclusion, that when 
Moira married McGee’s widow, any portion of an unexpired 
year from McGee’s death remained; or that when he_ sold to 
Bandy any portion of it remained. When McGee died, is not 
proven; and it is proven that. his widow was in. possession 
eight months after his death, before she married Moira. He 
may have died at the beginning, middle, or close of the year ; 
and if either of the two last suppositions be true, the conclusion 
as above is impossible. -The most reasonable presumption is, 


- that her eight months of possession exhausted the year, and 


that there was no, unexpired portion of it remaining, when Moi- 
ra married her.. When he sold to Bandy, is not proven. It 
does not appear how long, after he married Mrs. McGee, he 
held possession before he sold to Bandy. To make the po- 
sition tenable, that Bandy came into possession derivatively 
from McGee, through Moira, it ought to appear affirmatively 
‘that McGee’s lease was unexpired when he bought from Moira. 
I rest, however, with entire confidence, upon the legal position, 
that at the death of McGee, no interest. whatever, in an unex- 
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pired term of one year vested in his wife, and. that Moira ac- 
quired none by marriage. 

It was argued, in behalf of the plaintiff in error, that from 
the evidence, the tenancy of McGee was determined by the en- 
try of Dawsey, before Bandy bought of Moira, and that he 
(Dawsey) sold the property to Bandy, and therefore, neither Ban- 
dy nor those claiming under him, could be the tenants of Daw- 
sey. ‘This conclusion, so far as the facts are. necessary to it, 
is drawninferentially from the evidence. It is proven that Daw- 
sey wasin possession in 1836; that about that time, Bandy 
had left the State for Florida, where he remained some time; 
that before 1836, he had claimed the land; that after his return, he 
brought suit against Dawsey for it ; which remaining on the calen- 
dar for several terms,was discontinued, and shortly thereafter, Ban- 
dy was in possession, and sold to McIntyre, whose executor put the 
defendant into possession. From these facts, counsel infer, that 
in 1836, Dawsey determined the tenancy of McGee by entering; 
and thus it was impossible for any one claiming under McGee, 
to be his tenant.- They infer, too, from the possession of Daw- 
sey, in 1836, the pendency of the suit in favor of Bandy. against 
him for the land, its discontinuance and the subsequent pos- 
session of Bandy, that the controversy between Dawsey and 
Bandy, about the land; was settled by a sale from Dawsey to 
Bandy of the fee; and upon thfSe inferences, they conclude 
that, as between Bandy and Dawsey, there could be no relation 
of landlord and tenant, and of course, none between the defen- 
dant and ‘Dawsey. The facts were, asto these things, prop- 
erly submitted,to the Jury tor their finding. I can only say, 
that if found according to the inferences of the counsel, then 
the law arising. upon them: would be, as the counsel claim it to 
be. that is: that Dawsey’s entry would terminate any previous 
tenancies ; anda sale of a fee to Bandy, would enable the de- 
fendant, claiming under him, to set up title under him, against 
Dawsey. ‘The facts are not so clearly, by any means, proven, 
as to enable us to say, applying the rules of law to them, that 
on these last grounds the verdict wascontrary to law. 

It was argued for the defendant in error, that Moira was re- 
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cognized by Dawsey, as his tenant, and therefore, the relation 
of landlord and-tenant existed between them. The only evi- 
dence of this, is the statement of the witness, that Moira sold 
the unexpired lease to Bandy. If to this recognition of Mc- 
Gee’s lease, and his (Moira’s) holding under him, by Moira, were 
added Dawsey’s recognition of him as tenant, then, clearly, the 
relation would have existed. The evidence shows no such re- 
cognition by Dawsey. And it is not possible for one man to 
make himself the tenant of another, by entering on his premi- 
ses, and selling to a third person what he. calls an unexpired 
lease. The assent of the owner to the tenancy, must appear 
before it can be assumed that the relation of landlord and tenant 
exists between him and the tenant. 

We think that, according to the facts expressly ‘proven, the 
relation of landlord and tenant did not exist between the plain- 
tiff belowand the defendant; and that on that account, the ver- 
dict was contrary to law, anda new trial ought to have been 
granted. 





No. 64.—A.trrep Hayrwoop, plaintiff in error, vs. Tae Mayor 
AND ALDERMEN OF SavannaH, defendants. 


{1.] The General Assembly in 1809, by a Statute, prohibited the corpora- 
tion of Savannah from debarring any citizen of the State from selling at 
wholesale, in the City Market. In 1849, an Act was passed vesting the 
Mayor and Aldermen with power to pass such ordinances as should appear 
to them necessary for the security, welfare, and convenience of the City, 
or for preserving the health, peace, and good government of the same, 
with the usual repealing clause: Held, that the Act of 1849 did not repeal 
the Act of 1809, either directly or by necessary implication. 

|2.] A later Statute, which is general, does uot repeal a former one that i is 
particular. 

[3.] Where there is a difference in the whole purview of two Statutes, appa- 

rently relating tothe same matter, the furmer remains of force. 
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[4.] A by-law which infringes .a particular Statute, relating to a corpora- 
tion, (previded the particular Statute does not impair the obligation of the 
charter) is void. é 

[5.] The General Assembly cannot confer upon a corporation the power, by 
ordinance, to repeal a Statute of the State. A by-law of a corporation, 
repugnant to the Constitution, Common or Statute Law of the State, is 
void. 


Certiorari, from Chatham Superior Court. Decided by Judge 
H. R. Jackson. 28th December, 1852. 


Alfred Haywood was fined the sum of thirty dollars with costs, 
by the City Counsel of Savannah, for the violation of an ordi- 
nance prohibiting the purchase of a larger quantity of fish in the 
market, than was necessary for the use and consumption of his 
family. A certiorari was applied for to the Judge of the Supe- 
rior Court, whose refusal to grant the writ is assigned as error. 


Lioyp and Owens, for plaintiff in error. 
Cuariton, Warp and Owens, for defendant in error. 
~ By the Court.—Lumpxw, J. delivering the opinion. 


[1.] The facts in this case, are briefly these: The plaintiff in 
error, Alfred Haywood, was brought up before the Mayor and 
Aldermen of Savannah, and fined $30, for buying in the market 
house, fish in quantity greater than was requisite for the use 
and consumption of his family, contrary to the Ordinance of the 
City, passed 30th of January, 1851. On certiorari to the Supe- 
rior Court, the Judge affirmed the judgment, and this writ of 
error is brought to reverse this decision. And the only ques- 
tion is, had.the municipal authorities the power to pass the ordi- 
nance, for the violation of which this fine was imposed? 

The Legislature in 1809, passed an Act to limit the jurisdic- 
tion of the City of Savannah, so far as relates to the regulation 
of the market. The preamble recites, that “ Whereas, the citi- 
zens of this State, who take their produce to market, consider 
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theinselves imposed upon, by being detained in market under 
an ordinance passed by the madame body- aforesaid ; for 
remedy whereof, 

“ Be it enacted, &c. That from and immediately after the pas- 
sing of this Act, no person or persons attending said market 
with any Commodity for sale, shall be detained in said market, 
or debarred from selling by the wholesale or retail after the ris- 
ing of the sun; any law, ordinance or usage, to the contrary, 
notwithstanding.” Clayton’s Dig. 540. 

The old market having been entirely consumed by the great 
fire of 1820, the General Assembly in 1821, authorized the 
erection of a new market, on the same spot of ground which 
had heen occupied by the old one, to wit, Ellis’s Square, which 
had been set apart for that purpose as-far back as the 7th of 
April, 1763. The new market was to be built at the expense 
of the City, and vested absolutely in the corporation. Daw- 
son’s Compilation, 427. 

In 1825, an Act was passed by the Legislature, to amend and 
consolidate the several Acts which had been previously passed 
in relation to the powers and privileges of the corporation of 
the City of Savannah and the hamlets thereof, and for other pur- 
poses therein mentioned. By. the 11th section of this Act, the 
Mayor and Aldermen, or a majority of them, are clothed with 
power and authority, “to make such by-laws and regulations, 
and impose such pains, penalties, and forfeitures for the violation of 
the same, as shall be conducive to the good order and govern- 
ment of the City.” Dawson’s Compilation, 464, 465. 

It having been held by the Courts, that notwithstanding this 
broad grant of power to legislate generally, for the good order, 
&c. of the City, that the corporation had no authority to tax 
income, although in addition to this general grant, by the 7th 
section of the same Act, the Mayor and Aldermen were empow- 
ered “to raise any sum or sums of money by a poll tax, or by 
tax and assessment upon all real and personal estate, within the 
corporate limits of the City,” the Legislature in December, 

1849, passed another Act amendatory of and in addition to the 
various Acts heretofore passed, in reference to the City of Savan- 
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nah. And by the 3rd section of this Act, it is provided, “ That 
the Mayor and Aldermen of the City of Savannah, and the ham- 
lets thereof, be and they are hereby vested with full power and 
authority, from time to time, to make, ordain, and establish such 
by-laws, rules, regulations and. ordinances, as shall appear to 
them necessary, for the security, welfare, and convenience, of 
the said City, or for preserving health, peace, and good gov- 
ernment within. the present or future bounds of the same.” 
Pamphlet Acts, 1849, pp. 83, 84, 85. 

The remainder of the third section, is to confer additional 
authority relative to taxation. : 

The 4th is.in reference to the same ‘subject. 

The 5th gives to the corporation the power to lay out new 
streets and lanes, and to widen the old ones. 

The 6th provides the mode of assessing damages, under the 
exercise of power in the Sth section. 

The 7th relates to side-walks and pavements. 

The 8th exempts the Mayor and Aldermen from the perform- 
ance of Jury duty during their continuance in office. 

The 9th enacts that where doubts shall arise, as to the con- 
struction of the Act, or any previous Act -passed, touching the 
City of Savannah, the same shall in Courts of Law and Equity 
and elsewhere, be taken most favorably for the corporation. 

And the 10th declares that all laws and parts of laws, milita- 
ting against this Act, be, and the same are hereby repealed. 
1b. 

Do any or all of these Acts, repeal directly or by necessary 
implication, the Act of 1809? ‘That Act, it will be recollected, 
confers upon the citizens of the State, the right to sell at wholesale, 
in the City market; and his Honor, Judge Jackson, held, and 
we think very properly, that if the vendor may sell at wholesale, 
that the purchaser cannot be restricted in the quantity he shall 
buy. But in the judgment of the Circuit Court, the Act of 1809 
has been repealed by the subsequent legislation, which has been 
cited, or by the ordinance of 1851, passed in pursuance thereof. 

We do not apprehend that the Act of 1820, granting to the 
citizens of Savannah, the right of erecting at their own expense 
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and cost, a public market, to be absolutely vested in the corpora- 
tion, has much to do with this controversy. And although re- 
ferred to, both in the argument and the decision, little or no reli- 
ance seems to have been placed upon it in either. 

But why so little stress is laid upon the Act of 1825, in the 
discussion, and why it should be wholly pretermitted in. the 
opinion under review, we cannot readily comprehend. It will 
be seen, by referring to it, that the grant of power under the 
11th section of that Act, is almost as broad and sweeping as 
that conveyed by the 3rd section of the Act of 1849. And the 
former as well as the latter, contained at»the conclusion, the 
usual repealing clause of all Acts or parts of Acts, militating 
against its-provisions. It is true, that the Act of 1825, inhibits 
the corporation from passing any. ordinance contravening the 
lawsvof the State or the Constitution thereof; and that this 
interdiction is omitted in the Act of 1849. But in the absence 
of such prohibition, it is not pretended that a munixipal corpo- 
ration could, by its by-laws, contravene the Constitution, Com- 
mon Law, or Statutes of the State. 

But the Act of 1349, is supposed to settle this question, and 
to justify the ordinance of 1851, under which this fine was 
inflicted. In other words, that it repeals the restriction in the 
Act of 1809. And the reason assigned for this conclusion, ‘is 
this: The Act of 1849, it is said, is entitled an Act amendatory 
of and in addition to the various Acts heretofore passed, in re- 
ference to the City of Savannah. Now, it is asked, was the Act 
of 1809, an Act passed in reference to the City of Savannah? 
If so, says the Circuit Judge, it is embraced in the caption of 
the Act of 1849, and repealed by it. Again, it is asked, does 
it militate against the Act of 1849? The answer is, that it does, 
inasmuch as it restricts the Mayor and Aldermen so far as it re- 
lates to. the passage of ordinances regulating the market ; 
whereas, the Act of 1849, gives to the Mayor and Aldermen 
unlimited jurisdiction over this subject. The deduction is that 
the Act of 1809 is repealed by the Act of 1849, and if not, it is 
repealed by the ordinance of 1851; the Legislature by that Act 
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having clothed the Mayor and. Aldermen with legislative power 
for that purpose. 

We are not prepared to concede, that the Act of 1809 was 
passed in reference to the .City of Savannah, in the sense in 
which that phrase is used in the Act of 1849. It is true, it was 
an Act passed to limit the jurisdiction of the Aldermen of the 
City of Savannah, so far as it relates to the regulation of the 
market. Still the scope of the Act takes a wider range, and 
was designed to protect the citizens of the State, from the griev- 
ance therein complained of. But yielding this point, we are well 
satisfied that there is no repugnance between the Acts of 1809 
and 1849; and that no collision was supposed to exist by the 
law-making power. ‘The object of the former was to limit the 
jurisdiction of the City corporation, in respect to a: particular 
matter in which the people.of the State had a special interest ; 
whereas, the design of the Act of 1849, was to grant new and 
additional powers in matters not contemplated by the Act of 
1809. : 

[2.] It is a well established rule of construction, that a later 
Statute, which is general, does.not repeal a former one that is 
particular. 

[3.] And that where there is a difference in the whole pur- 
view of two Statutes, apparently relating to the same matter, 
the former remains of force. 674 Dwarris on Stattites, 117. 4 
Rex vs. Downs, 3 S. R. 563, 567, 569, 570, 571, 572. -Grossit 
vs. Ogletree, 6 Brown’s Par. Cas. 75. ‘Courts do not favor the 
constructive repeal of Statutes. Dwarris, 674. 

[4.] Again, by-laws, which infringe the Common or Statute 
Law of the State, or particular Statutes relating to the corpora- 
tion, (provided these particular Statutes do not impair the obli- 
gation of the charter,) are void. Ang. and Am. on Corporations 
331. | 

If the general grant of power in the 11th section of the Act 
of 1825, coupled with. the special authority delegated by the 
7th section of that Act, “to tax real and personal estate,” did not 
authorize this corporation to tax income, and such was the opin- 
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Savannah, against Charles Hartridge, (8 Geo: Rep. 23,) much 
less does the grant in the Act of 1849, confer upon the. City 
the right to repeal by its ordinance, the restriction in the Act of 
1809. The general course of reasoning adopted by ‘the Court 
in that case, as well as the authorities there cited, are applicable 
to this. Indeed, it might be insisted; with great propriety, that 
the “general welfare” clause in this Act is limited to the spe- 
cific powers subsequently enumerated in the latter part of the 
third, and the remaining sections of the Act. ©The inclusion of 
the particular powers is the exclusion of all others, except such 
as are inherent in’ the charter itself, in reference to - object 
for which it was created. 

{5.J If, then, the Act of 1809 is not repealed, either directly 
or byitnplication, by the Act of 1849, surely it will not be'se- 
riously contended that such a construction should be put- upon 
the general powers granted to this corporation under the latter 
Act, as would enable them’ to repeal, by an ordinance, a law of 
the State. We deny the right of the Legislature to confer such a 
power upon. a subordinate authority. 

And may [; without giving offence, not in the spirit of dicta- 
tion or censoriousness, bat of the utmost kindness and respect, 
for the commercial emporium of my native State, and its consti- 
tuted authorities, say, that we are gladin thisinstance, to have it 
in our power to serve the interest of the City against its inclination, 
if indeed this restriction upon trade meets with the public: favor. 
For the effect of this decision, we have no doubt, will be greatly 
to increase the demand, and consequently the supply of the 
commodity in question, in the market. Better by far, instead of 
restricting this traffic, offer, as did a neighboring .City, a few 
years ago, a bonus, to every man who would give satisfactory 
evidence that he employed a seine or a certain number of néts 
and hands in taking fish, oysters, &c. for that market. - ‘The 
result of which enlightened policy is, that Charleston is now one 
of the best fish markets on the whole Southern coast. 

When we examine: the situation of Savannah, the , peculiar 
advantages which she enjoys, both for foreign and domestic 
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commerce; the rich.and boundless back country, nee so 
rapidly becoming tributary to its rising greatness, by means of 
the rivers and railroads which converge to, or terminate in this 
City; the immense amount. of produce which must have its exit 
through this seaport; its healthy location; its soft and genial 
climate ; its facility of approach by vessels of the largest size ; 
its safe and commodious harbor, who can doubt the proud pre- 
eminence to which sheis destined to attain? . Soon a large por- 
tion of the trade of North and South Alabama, North Mississip- 
pi, East ‘Tennessee, and a part of West Tennessee, Florida on 
the Seuth, and the great cotton, as well as grain regions proper 
of Georgia, must be concentrated at this highly favored market. 
Adverse interests, however powerful, cannot long retard this re- 
sult. Nothing but the most reprehensible supineness, or illibe- 
rality on her own part, can. Instead of restrictions on trade, let 
her citizens continue to put forth all needful exertion—strain 
every nerve—as of late they have been doing—to profit by their 
position. Let her merchants and men of business, use the most 
liberal policy in their intercourse with the interior; cordially re- 
ciprocating the benefits they receive} and the most ardent hopes 
of the fondest friends of Savannah, will ere long, be realized. 
The seeming extravagant prediction may yet be realized, that 
she is destined to. become the New York of the South. 

Away then, and forever, with all these vexatious regulations. 
Better never eat any more fish while the world stands, than to 
provoke a war of countervailing restrictions in every Town and 
Village in the middle and upper country. If they send to the 
sea-board, their fruit, poultry, &c. the production of their farms, 
orchards, and gardens, and allow the portage on the railroads 
to be discontinued, to facilitate their transportation, they have a 
right to participate in the luxuries of the sea-board in return. 
With all, it is in vain to attempt to prevent this reciprocity. 

The chasm in the mountain at Tallulah, and in the Blue- 
ridge at Harper’s Ferry, are not more demonsttfative of the natu- 
ral law, that water runs and will run, than are the evidences 
all around, that Free~T'rade is destined to become the predomi- 
nant principle—the permanent and paramount policy of the 
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worl “And I rejoice that it is so. It is the forerunner, as well 
as the fruit, of the rapidly advancing civilization of the nine- 
teenth century. It is, the adjunct and handmaiden of Christian- 
ity. May these “golden girdles” soon encircle the globe! 
Free Trade and the Bible, walking hand-in-hand together, will 
finally work out the problem of man’s moral regeneration, and 
establish the reign of Peace on earth. For, talk as we may, 
about man’s disinterested love of his brother, there is nothing 
after all, like self-interest, to bind together in indissoluble bonds, 
the fhetions family of Adam. 

Let there not then, be one law at Savannah, and another at 
Macon. “Alia lec Roma, alia Athenis.” Let commerce be as 
“ unfettered as the winds and waves that waft it.” Let Towns, 
Cities, States, and Nations, relinquishing all local jealousies, 
enter upon the strife of life, and struggle manfully for the ascen- 
dancy, upon the broad, cosmopolitan ground of “ free religion ; 
free government ;. free press ; free traffic; freedom every where, 
and in every thing righteous throughout the world ;” and let the 
race and the battle be to the. swift and the strong! 














SUPREME COURT OF GEORGIA, 


COLUMBUS TERM, 1853. 


The death of the Hon. Wm. Taytor, Judge of the Superior 
Courts of the Southwestern Circuit, having been suggested to 
the Court, a committee, consisting of Messrs. Sullivan, Worrill 
and Wellborn, was appointed to draft suitable resolutions, and 
report them to the Court. 

The committee having made their report :* 


Lupin, J. on behalf of the Court, responded as follows: 

I often feel embarrassed in performing the melancholy duty 
devolved upon the Court, of responding to the obituary notices 
of our deceased brethren, owing to the fact, that my ‘acquain- 
tance is so limited with the subject of them. Such is my situa- 
tion on the present oceasion. 

I met Judge Taytor occasionally in this Court. Beyond this, 
I know nothing of him, except from his public reputation. 
That the deceased was endowed in no ordinary degree, with 
what has -been termed “the softer green of the soul,” is uni- 
versally conceded. In all the social relations of life, as hus- 
band, father and friend, none stood higher. And to his manly 
bearing and gentlemanly bearing, I can cheerfully contribute 
my own testimony, from personal observation. 

That he was twice elected by the Legislature, to the arduous, 
honorable and highly responsible station which he occupied at 

time of his death, is the most satisfactory attestation of his 
judicial qualifications. But few, if any in our State, have ever 
been called so young to the bench. 

That he discharged his duties in an sccupllille manner to the 


— * 
*The Reporter regrets that these Resolutions have been misplaced, so 
that he cannot insert them here. 
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people and bar, of the large and important cireuit*over which he 
presided, is manifested by the cordial approval of bis conduct 
while living, and by the deep and sincere “regret, which is ex- 
pressed for his untimely death. 

Well, this is all I have to say, of the public, aig private char- 
acter of one, who in the prime of life, and in the midst of his use- 
fulness, fell a sudden victim to the most fatal malady. 

When the intelligence of his unexpected demise reached me 
at a distance, I remember well the reflections which-it inspired. 
Perhaps it may not be inappropriate to the present occasion, to 
give utterance to them. Verily, every man, the high and low, 
the rich and poor, at his best estate, however young and strong, 
is altogether vanity! Death happens to all alike! The palace 
is ag'‘much the habitation of disease and disappointment as the 
cottage jeand the judicial ermine, and the tattered garments of 
beggary, are alike preludes to the shroud. ‘All flesh is grass, 
and the glory of man as the flower of grass.” The flower may 
be finer in its texture than the common grass—its colours may be 
more gay, and its properties more useful; but if grows in the 
same soil—it has a €ommon root—a common nature, and a 
common end. It is exposed to the same scorching heat by day, 
the same chilling frosts by night, and thesame scythe. “ When 
the grass withereth, the flower fadeth.” 

To-day we are here, mingling with our fellows, in the eager 
pursuit of wealth, fame and fortune. ‘To-morrow, we are in 
eternity! How true it is, that there is but one step between us 
and the grave! And how short that step! And the path we 
tread, is not parallel with the precipice, but tends. steadily and 
directly to it! Let the decree go forth, “ thou shalt die and not 
live,” and an inverted hair, the prick of a pin, the air we breathe, 
the food up yhich we feed, 1s. converted in a moment, into 
the instrumeht of our destruction. ’ 

Who can ccaliacks decay, without feeling sad? With 
what fond emotion, we linger around the ruins of the Parthenon 
at Athens, and the Colliseum-at Rome! But,to behold the 
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stately edifice;*swept away in all its glory and grandeur, as the 
Kremlin Palace at Moscow, or the Temple at Jerusalem, by 
the devouring, fire, or by the hands of an infuriated soldiery, 
more ruthless still, how much more painful the spectacle! 

So it is with-man, themoblest specimen of architecture of all. 
When gathered like a ripe shock to his fathers at three-score 
and ten, we mourn the loss of the venerable patriarch, yet our 
sorrow is without anguish. But when cut off in the midst of his 
days—when his sun goes down while it is yet noon—how much 
deeper the sense of bereavement! Well might sucha sight ex- 
tort. tears from the Saviour of the world, at Bethany! To-see the 
stately building which He himself had reared, beat down by 
violence, might well excite the compassion of a God! 
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HIRAM WARNER, 


Present—JOSEPH H. LUMPKIN, 
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EUGENIUS A. NISBET. 





No. 65.—Witiiam Hotumay and Wife, and others, plaintiffs in 
error, vs. JEREMIAH D. Riorpon, guardian of his daughter, 
*Frances G. Riordon, defendant in error. 


[1.] When a complainant in a bill in Equity, desires to make the record of a 
former suit between the same, or other parties, a part of his bill of com- 
plaint, he must annex a certified copy of such former suit to his bill as an 
exhibit, according to the requirement of the 17th rule of Equity Practice. 
A mere reference to the record of the Court, does not make such record a 
part of the complainant, bill. * * 5 

[2.] When a demurrer is filed to a bill for want of equity, and the defend- 
ant is desirous to amend the same, the motion to amend should be made, 
before the final judgment of the Court on the demurrer. ae ‘ 


In Equity, in Dooly Superior Court: Decision on demurrer, 
by Judge Warren. At Chambers, Januagy, 1852. 
? , 


Jeremiah D. Riordon, as the guardian of his daughter, a mi- 
nor, filed his bill in Equity, alleging that he had previously filed 
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“a a. the same defendants, with the present, praying a 
‘distribution, on behalf of his daughter, of certain negro property 


acquired under the last will and testament 6f John Smith, de- 
ceased, late of Burke County; “ which bill, with copy of will 
annexed, are now of file in the Clerk’s office ‘of the Superior 
Court of said a and he asks that«théy may be made a 
part of this bill.” 

The bill farther charged, that since the filing of the original 
bill; Holliday’ and wife had commenced an action of trover, 
against Wm. L. Lane, for the negroes in his possession; but be- 
fore any trial thereof, at November Term, 1850, Holliday and 
Lane compromised this suit, to this effect, that Lane was to re- 
tain this property, in behalf of himself and the children of Jarva 


. Lane, thereby excluding the ward of complainant, who is ohe 


of the heirs and children of said Jarva Lane; that this agreement 
was made with the fraudulent intent of excluding the ward of 
complainant from participating in the enjoyments of the property 
descending through their common parent. 


-@The billcharged.that complainant had tbeen informed that 


Holliday had threatened that before the property in his posses- 
sion should be distributed as indicated by the Supreme Court, 


(see this case in Volume VIII.) he will run the,same out of the 


*., State, and for this and other reasons, complainant entertained 
serious apprehensions that the property would be removed; 


that Lane, he was informed, had made similar threats; and 


ad Complainant apprehended loss to his ward, unless some remedy 
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was afforded him. ‘The prayer Was for a ne exeat, and that 
Lane account’ to* complainant, as guar an of his ward, for a 
distributive share of the hire of the negroes in his possession. 
This bill-was verified by the affidavit of the complainant. 
To this. bill a demurrer was filed, among other grounds: 
Because the original bill referred to therein, and the will an- 
nexed thereto, are not,made exhibits to this bill., 
“Because the complainant has mo immediate or direct interest 
in the. matters charged in the billy) 
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The Court below overruled the demurrer, and this decision is 
assigned as error. 


Srrozier, for plaintiff in error. 

Lyon, for defendant. 

By the Court.—Wanrner, J. delivering the opinion. 

[1.] The complainant’s title to the property is derived from 
the last will and testament of John Smith, deceased. The will 
of John Smith is not attached as an exhibit to this bill of com- 


plant, nor is it alleged therein what the provisions of that will 
are. Itis true the complainant alleges, that there is another bill 


on file in the Clerk’s office of the Superior Court of ‘Dooly " 
County, with a copy of the will annexed, which he asks may ” 
be made a part of this bill; but the answer is that the 17th rule . 


of Equity Practice requires, that copies of all deeds, writings, 
and other exhibits shall be filed with the bill, and no other exhibits 
shall be admitted, unless by order of the Gourt, for ie spetial 
and good cause shewn. 2 Kelly, 484. 

The mere reference to a former bill, which had been thereto- 


fore pending in the Superior Court between the parties, did net " 


make that bill and the exhibits thereto annexed, a part of 


bill. A certified copy of that bill, and the exhibits thereto ane’ %: 
nexed, should have been attached to this bill, inorder to have , 


made the same a part thereof; consequently, the complainant ~ 
does not shew upon the face of his bill, any'title €6 the relief 
which’ he seeks, and on that ground the demurrer ought to have 
been sustained. : 

[2.] When the demurrer was filed by the defendants, and 
before the final judgment of the Court thereon, it would have! 
been competent for the complainant to have moved the Cow for 
leave to amend his bill, so as ‘to have made the will offjiip 
Smith an exhibit thereto, which, if the Court had allow 
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but the demurrer was overruled onthe state of facts made 
bysthe complainant’s bill, without any such amendment having 
been offered or made, before the final judgment of the Court on 
the demurrer. Lyon vs. Talmadge, 1 John. Ch. Rep. 188. When 
the will of John Smith was before us, on a former occasion, for 
construction, we held, that the property now in controversy, was 
not to be distributed according to the provisions thereof, until the 
death of Frances Holliday, the surviving daughter of the testator. 
Riordon vs. Holliday et al. 8 Georgia Rep.79. It appears on the 
face of complainant’s bill, that Frances Holliday is still in life, 
and as the complainant alleges, has, with her husband, entered 
into an agreement by which the children of Jarva Lane, (except 
the complainant’s ward) are to retain the possession of a por- 
tion of the negroes in dispute. 
This allegation in reference to the agreement made by Holli- 
day and wife, that a portion of the children of Jarva Lane, should 
_Yetain possession of certain negroes, to the exclusion of com- 
plainant’s ward, who is also a child of Jarva Lane, does not af- 
ford any legal or. equitable ground in favor of the latter, for 
relief. F rances Holliday, under the will of her father, John 
Smith, is entitled to the possession and control of the property 
during her life, and if she and her husband think proper, by 
agreement, to allow any portion of the children of Jarva Lane, 
to possess and enjoy any portion of the negroes during the con- 
tinuance of her life estate therein, it is her undoubted right and: 
privilege todo so. As to the right of the complainant, as a re- 
mainder man, to have the property secured, and be forthcoming 
on the death of Frances Holilday, on a proper case being 
made for that purpose, we express no opinion. 
~ _.Let the judgment of the Court below be reversed. 
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No. 66.—Mary E. Mercer, administratrix of William Mercer, 
deceased, plaintiff in error, vs. Appison Mercer, defendant. 


[1.] Assumpsit for use and occupation lies generally upon contract, express 
or implied, A contract will be enforced upon proof of tit-e in the plain- 
tiff and,occupation by defendant, but will not be enforced from proof of 
defendant’s occupation, and that plaintiff had previously claimed, occupi- 
ed and exercised acts of ownership over it. 


Assumpsit, &c. for use and occupation, in Sumpter Superior 
Court. Tried before Judge Warner. February Term, 1852. 


Mary E. Mercer, as the administratrix of William Mercer, 
brought suit against Addison Mercer, for the use and occupa- 
tion of a lot of land. On the trial, plaintiff below proved that 
William Mercer occupied and claimed the land for several 
years before his death, and that defendant below occupied and 
cultivated the land the year after the death of William Mercer, 
and closed his cage. ‘The defendant below moved for a non- 
suit ; which the Court refused to grant. This decision is as- 
signed as error. 


Suttivay, for plaintiff in error, proceeded, ex parte, there be- 
ing no appearance for defendant. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] Assumpsit for use and occupation lies generally upon a 


contract, either express or implied. A contract may be implied, 


from the title of the plaintiff, and the occupation of the defend- 
ant. These being proven, a contract will be inferred. Chitty 
on Contracts, 373. 5 B. and Ald: 322. 3 WN. and P. 40. 6 
Ad, and El. 854, 8. C. 

The plaintiff proved that his intestate claimed the lahd before 
his death; was in possession, and exercised acts of ownership 
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over rit; and that defendant held possession the year after his 
death. This was all the evidence before the Court, when plain- 
tiff closed, and defendant moved a non-suit. It was not a case 
for a recovery in assumpsit, for use and occupation. No express 
a’ contract for rent was proven, and none could be implied from 
_. the testimony. Had the plaintiff gone farther, and shown title 
to the premises, the case would have been different... The non- 
suit ought to have been awarded. 

yi Let the judgment be reversed. 





























No. 67.—Neat Lary, plaintiff in error, vs. Vincent T. Hart, 
defendant in error. 


[1.] An action @f assumpsit for money had and receded, will not lie, unless 
the proof shows that the money, or its equiv alent, Was actually received 
by the defendant, or his agent. 


Assumpsit, &c. and motion for new trial, in Marion Supe- 
rior Court. Decision by Judge Iverson. August Term, 1852. 





Or tee 
F ome : Neal I,ary placed in the hands of Vincent T. Hart, for col- 
2 lection, a note on L. L. Curry, for one hundred dollars. He 
afterwards brought this action for money had and received, 
against Hart, for the amount of ‘this note. On the trial, it was 
proved that Hart placed this note in the hands of Zachariah 
, Conner, to be sent to plaintiff. Conner collected the amount 
ae ~ ofthe note from Curry. Conner was considered, at the time, 
ex’ 24 responsible, but afterwards absconded. 
The Jury. found a verdict for plaintiff. On motion, the Court 
below granted a new trial, on the ground that the verdict was 
not authorized by the evidence. 
This decision is assigned as erros. 
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Down1ne, for plaintiff.1n error. 
Ey Worritt, for defendant in error. 
By the Court.—Lumrxwy, J. delivering the opinion. 


‘(J The facts in this case are briefly these: Neal Lary held 
a note of $100 on L. L. Curry, which he placed in the bands * 
of Vincent Hart, for collection. Upon what terms does*not ap- 
pear. Hart put the note in the hands of Zachariah T. Conner, 
at the time a responsible factor in Macon, to be returned to 
the owner, Lary. Why he returned the note, without col- 
lecting it, does not appear. Conner, instead of returning the 
note, settled it himself with Curry; whereupon, Lary brings this 
action for money had and received, against Hart, to recover 
from him the amount ofthe note. The Jury having returned a 
verdict, upon this proof, in his favor, a motion was made and 
granted for a new trial, on the ground that the verdict was con- 
trary to the law-amiétestimony. 

And.that the finding was wrong, we entertain nodoubt. We 
will not say but thatin another form of action, the plaintiff 
might not have recovered upon this proof. ‘That is not contro- 
verted. But the question is, is he entitled to a verdict for mon- 
ey had and received, upon this proof? We are very clear that he 
isnot. Had he brought case against Hart, for his culpable neg- 
ligence in the transmission of the note—whereby it was lost— 
or for neglecting to collect it in a reasonable time, in compli- 
ance with his undertaking, and the evidence had sustained him, 


it would have been quite another thing; or had he shown that_ 
Conner acted as the agent of Hart, in setting this note, the ve . | 


dict might have been supported. But the very contrary is true. 
True, he was the agent of Hart, but it was to return the note to 
Lary, and not té collect it of Curry. And upon this ground, 
the plaintiff must fail. For he has read no case, n@FGan‘one 
be found, where a recovery has been had under these circum- 
stances, for money had and received. The money, or its equiv- 
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alent, must be received by the defendant or his agent, before he 

can be sued for money had and received. It is not pretended that 

Hart got the money; and we reiterate, that Conner was not 

his agent to collect, but to trarismit the note to its owner; and 

upon this ground, the judgment of the Court below must be af- 
Pa firmed. 



























J No. 68.—Tuomas Gray, plaintiff in error, vs. Wittiam Mc- 
Neat, defendant in error. 


[1.] It is a well settled principle of the Common Law, that the judgments 
of a Court of special and limited jurisdiction, must show upon their face 
such facts, as are necessary to give to the Court rendering such judgment, 
jurisdiction of the person of the defendant and thes subject-matter of the 
debt. 


[2.] It may be stated, as an incontrovertible legal proposition, that every 
power exercised by any Court, must be found in, and derived from the law 
of the land, and also be exercised in the mode and manner that law pre- 
scribes. 

[8.] Whenever such jurisdiction appears on the face of the proceedings up 

4 ne on which the judgment is rendered, everything will be intended in favor 

of the judgment; but when nothing appears on the face of the proceed- 

ings on which such judgment is founded, to give to such Court jurisdic- 
tion, as required by law, either of the subject-matter or the parties thereto, 
the whole proceeding is coram non judice, and void. 


” 


[4.] The question as to the application of this Common Law principle to 
Courts of limited jurisdiction, discussed. 

[5] Where a judgment, obtained in a Justices’ Court, in this State, was offer- 
ed in evidence, to establish the plaintiff's demand, and there was no evi- 

, dence that the defendant had ever been served with a summons, as requir- 

: ed by the Statute: Held, that the Court rendering the judgment, had no 
jurisdiction of the person of the defendant, and that such judgment was 
not even prima facie evidence of indebtedness. 

[6.] When the defendant demurs to the plaintiff’s evidence—about which 

there is no dispute—and admits the same to be true, he has the right to de- 
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mand see nlamane of the ek as to the edi arising upon such facts, 
and if, in the opinion of the Court, the same are not sufficient in law to 
authorizethe plaintiff to recover, itis in the power of the Court to award 
a non'suit. - 

[7.]: The docket of the Justice of the Peace, in whose Court’a judgment is 
rendered, ought to furnish the evidence of the service of a summons on 
the defendant, as required by the Statute; but the next best evidence, 
is the production of the summons, if that.can be found; but if that cannot 
be found, after due search and inquiry; then, parol evidence of proof of 
service, is admissible. 








Attachment; in Talbot Superior Court. Tried before Judge 
Iverson. September Term, 1852. 


The attachment in this case was sued out upon judgments 
rendered in a Justice’s Court. Upon the trial, the plaintiff below, 
William McNeal, introduced the Justice’s docket; showing a 
memorandum of the judgments sued ‘on. He also proved that 
the defendant below resided in the District at the time of the ren- 
dition of the judgment. 

Thomas Gray, by-his counsel, demurred to the ‘evidence, on 
the ground that a Justice’s Court, being a Court of limited ju- 
risdiction, the plaintiff should prove the proceedings prior to the 
rendition of the judgments, and show that the Court had juris- 
diction. 

The Court overruled the motion, and said it was a matter to 
be decided by the Jury ; and charged the Jury, that if they be- 
lieved Gray lived in the district, at the time of. the commente- 
ment of the suits upon which the judgments were obtained, 
they would then presume that the Court had jurisdiction, and 
the Justice of the Peace did his duty, and that he would not 
have rendered the judgment, unless the previous proceedings 
had been regular, and in, conformity to the law. 

To this decision and charge, exceptions were filed. 


E. Worritz, for plaintiff in error. 


B. Hutt, for defendant in error. 
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By the Court.—Warnen, J. delivering the opinion. 


The judgments obtained in the Justice’s Court, which. were 


"offered in evidence, in support of the: plaintiff’s cause of action, 


were objected to, on the ground that. it did not appear on. the 
face of the proceedings that the Court rendering the judgment, 
had jurisdiction of the person af the defendant. 

[1.] Itis a well settled principle of the Common Law, that 
the judgments of Courts~ of special and. limited: jurisdiction, 
must show upon their face, such facts as are necessary to give 
to the Court rendering such judgment, jurisdiction of the person ° 
of the defendant, and the subject-matter of the suit; in other 
words, such jurisdiction must appear on the face of the proceed- 
ings on which such judgment is founded. 2, Bacon’s v4. 630, 
(title Courts, letter D.) Lord Conysby’s case, 9th Modern, 95. The 
King vs. Chilvercoton, 8 Term-Rep. 181. This principle of the 
Common Law has been distinctly recognized by this Court, in Ti/t 
et.al. vs. Griffin, 5 Georgia Rep. 186; and in Grier vs. MeLen- 
don, 7 Georgia Rep. 362. 

[2.] It may ‘be stated, as. an incontrovertible | legal 
proposition, that every power exercised by any Court, must 
be found in, and: derived from the law of the. land, 
and also be exercised in the mode and manner that law 
prescribes. While this principle of the Common Law, ap- 


' plicable to Courts of special and limited. jurisdiction, is of equal 


forée in this State, as if the same had been specially declared 
by aseparate and distinct.enactment of the Legislature, yet its 
application does not appear to have been so well understood 
by our Courts. Our Courts of Ordinary and Justice’s Courts, 
are to be considered as Courts of limited jurisdiction, in con- 
templation of the’ Common Law. By the Act of 1810, the 
Courts of Ordinary have original jurisdiction. conferred upon 
them of all testate and intestate’s estates, appointing administra- 
tors and guardians, to qualify executors, administrators and 
guardians, and to bind out orphans, and all such other matters 
and things as appertain or relate to estates of deceased persons, 
whether testate or intestate. Prince, 239. If a judgment of 
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the -Court of Ordinary, granting leave to an administrator to 
sell the real estate of his intestate, should be offered in evidence 
in the Superior Court, in support of the title of a purchaser at 
such administrator’s sale and it appeared, on.the face of the 
proceedings or judgment so offered in evidence, that the intes- 
tate was dead, and that he died seized of réal estate ; that on 
the application of the administrator, leave was granted to sell it; 
and that notice of Such \application.for sale_had been given, as 
required by the Statute; these facts would show thatthe Court 
acted upon a subject-matter of which it liad jurisdiction.; for, as 
we have seen, by the Act of 1810, the Court has “ original ju- 
risdiction of all testate and® intestate’s estates, and. all such 
other matters and things as appertain or-relate to estates of de- 
ceased persons, whether testate or intestate.” While nothing 
-will be intended in favor. of the existence of the facts indispen- 
sably necessary to give such a Court jurisdiction, beyond what 
appears on the face of the proceedings, for the reason stated by 
Bacon, “that these Courts are bounded and circumscribed by 
certain laws and stated rules, to which, in all their proceedings 
and judicial determinations, they must square themselves ;” (2 
Bacon’s Ab. 625, (litle Courts, letier D.) yet, when it is made 
to appear on the face of the proceedings, that the Court had ju- 
risdiction of the subject-matter and the. person, everything will 
be intended in favor of its judgment, and the Court will be pre- 
sumed to have decided right, unless the contrary appears. 
The King vs. Chilverscoton, 8 Term Rep. 181. . Service vs. Sher- 
man, 1 John. Rep. 91. Peebles vs. Kittle, 2 John. Rep. 363. 
[3] When, therefore, the necessary facts appear on the face of 
the proceedings onwhich the judgment of the Court of Ordinary 
is founded, ordering the sale of an intestate’s real estate, to give 
to the Court jutisdicticn of the subject-matter, it will be presum- 
ed that such jurisdiction was properly exercised, and that the 
Court had before it sufficient evidence that it was for the ben- 
efit of the heirs and creditors of such intestate’s estate, that 
such sale should be. made. ‘The evidence which induced the 
Court to render its’ judgment, need not appear on -the face of 
the proceedings. But when nothing appears_on the face of the 
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proceedings, on which the judgment of a Court of special and 
limited jurisdiction is founded, to give to such Court jurisdiction, 
as required by law, either of the subject-matter or the- parties 
thereto, the whole proceeding is coram non judice and void. 

[4.] These principles are not’ at all in-conflict with the prin- 
ciples settled by this Court, in Grier vs. McLendon, but are en- 
tirely consistent therewith. In that ease, the record of the 
Court of Ordinary of Troup County, was offered in evidence, to 
prove the appointment of Jesse L. Laws, as the guardian of 
Susan McLendon. It appeared on the face of the record, that 
at the time of ‘the appointment of the guardian, his pretended 
ward resided in the Stateof Alabama, beyond the jurisdiction of 
the Court, so that it affirmatively appeared, that the Court of 
Ordinary of Troup County had no jurisdiction to appoint a guar- 
dian for the person of Susan McLendon, who lived in Alabama ; 
nor did the record show that Susan McLendon had any proper- 
ty in Troup County, which would give to the Court .of Ordina- 
ry of that County jurisdiction to appoint a guardian to take 
care of and manage such property. 

[5.] In that case, no facts were shown on the face of the pro- 
ceedings on which the judgment was rendered, giving to the 
Court rendering it, jurisdiction of either the person or property 
of the ward, for whom the guardian was appointed. By the 
Act of 1811, the jurisdiction of Justices of the Peace, in civil 
cases, is limited to thirty dollars.. By the several sections of 
that Act, it is declared, “that no Justice of the Peace shall ( 
hold any Justice’s Court, or pass any judgment in any civil case, 
on any other, or more than ene day in each month, which day 
they may appoint in their respective districts; nor at any other 
place than that specially mentioned in the warrant or summons ; 
which warrant or summons shall be served by any Constable of 
the district in which the defendant may reside, either by giving 
a copy to the defendant in person, or by leaving a copy thereof 
at his, her or their usual and notorious place of abode, at least 
ten days before the day of trial; and it shall be the duty of the 
Constable serving the summons or warrant, to make an entry of 
service thereon, in writing, and sign such return.” Prince, 502. 
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By the first section of the Act of 1809, each Justice of the 
Peace in this State, is required to keep a fair'and legible book 
of entry, of all the civil proceedings had before him for the re- 
covery of debts, &c. Prince, 501. This Act imposes the duty 
on the Justices of the Peace, to enter in their docket books, not 
only the names of. the parties to the suit before them, but also 
enter therein, that the summons issued, the day on which ‘it 
issued, and that it was returned served on the defendant; sta- 
ting the day'on which it was served. In fact, they are requir- 
ed by the Statute, to enter, in their docket books, a short mem- 
orandum of all the civil proceedings had before them in each 
case, for the recovery of debts, &c. >The docket should show, 
by the entries therein, that all has been done, which the Statute 
requires to be done, in order to. give the Court jurisdiction of 
the subject-matter and. the person of the defendant, so as to 
enable the Court to award judgment. 

In this-case, the plaintiff in the Court below, introduced in 
evidence the docket of the Justice, from which it appeared from 
a memorandum therein, that three judgments . were rendered 
against Gray,-in favor of McNeal, on the 16th March, 1839— 
two for twenty-five dollars each, exclusive of interest and cost, 
and the other for twenty-two dollars, exclusive of interest and 
costs. The plaintiff proved, by one witness, that at the time 
of the rendition of the judgments, the defendant, Gray, resided 
in the district. The defendant demurred to this evidence, on 
the ground that it was not sufficient in law, to entitle the plain- 
tiff to a verdict, and moved the Court for a.non-suit; which 
motion the Court overruled. 

[6.] The motion to non-suit the plaintiff, in our judgment, 
ought to have been sustained, for the reason that, admitting all 
the plaintiff had proved to be true, still he was not entitled in 
law, to recover a verdict against the defendant. The evidence 
offered, clearly showed that the Justice’s Court had jurisdiction 
of the subject-matter of the suit in which the judgments were 
rendered, each being under thirty dollars; but there was no 
evidence whatever, either from the docket, or otherwise, that the 
Court rendering the judgments, had jurisdiction of the person 
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of the defendant. ‘To have given the Justice of the Peace ju- 
risdiction; it must not only appear that the subject-matter of the 


" suit was under thirty dollars, but i#t must also be shown that 


the defendant was served with a copy of the warrant or summons, 
at least ten. days before the trial, in the manner prescribed by 
the Statute, under which the Justice derives his authority to award 
judgments against. him., The fact that the defendant resided 
in the district at the time the judgments were rendered, did 
not give jurisdiction to the Justice to award judgments against 
him, ,without service of the summons, as required by law; 
and according to the legal principles which we have al- 
ready stated as applicable to Courts of limited jurisdiction, 
the» judgments were not even prima facie evidence of 
indebtedness against the defendant. The. case of Berm-vs. 
Borst, (5 Wendell’s Rep. 292,) decides ‘the identical principle 
involved in this case. By Statute,in the State of New York, it 
is declared, “that the official certificate of a Justice of the 
Peace, certifying the proceedings, judgment, and execution, in 
a cause in which ‘judgment has been rendered by him, shall be 
good and legal evidence of the facts contained therein.” . The 
Court, in that case, held that a certificate of a Justice’s judg- 
ment, to be competent evidence on the trial of a cause, must 
show, on its face, that: the Justice rendering the judgment 
had jurisdiction.as well of the person as of the ‘subject-matter 
of the suit.. ‘The Courts do not indulge in presumptions in re- 
gard to the jurisdiction of Courts of limited power and author- 
ity; but where the jurisdiction is made to appear, from the 
facts stated on the face of the proceedings, then, the Courts 
will presume that everything has been rightly done, unless the 
contrary is apparent. 

[7.] The Justice’s docket, as we have already stated, ought to 
furnish the evidence that the summons had been served on the de- 
fendant. ‘The next bestevidence would be the summons itself, 
ifto be found; if that cannot be found, after due search and inqui- 
ry, then parol evidence might be received to establish the fact of 
Service, as required by the Statute. Our ruling upon this point, 
we know, is extremely liberal, and is intended to apply to Justice- 
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Court papers, becanse of the. very loose manner in which the 
business in those Courts is frequently transacted. 

When the defendant, by demurring to the plaintiffs evidence, 
admits the same to be true; he has the right to demand the 
judgment of the Court as to the law arising upon the facts, 
about which there is no dispute ; and in such a case, it is in the. 
power of-the Court to award‘ a nen-suit. Pratt vs, Hull, 13, 
John. Rep. 334. ; 

In this case, there were. no disputed facts.- The only ques- 
tion made by the demurrer, for the judgment of the Court was, 
whether the ‘plaintiff was’entitled, im low, to recover from the 
defendant, on the evidence submitted by-the plaintiff, which was 
admitted: to be true-by: the defendant. Let. the judgment of the 
Court below be reversed. : 





No. 69.—Joun G. Anprews, plaintiff in error, vs. Cexta Mur- 
puy and another, defendants in error. 


[1:] The description of the property conveyed in a deed, is sufficiently cer- 
tain when-it shows the intention of the grantor, as to what property is 
conveyed, and makes its identification practicable. 

[2.] A purchaser at Sheriff’s sale, buys the title and interest of the defendant 
10 execution, and no more. 

[3.] When property is held in joint tenancy, and is pointed out’ by one as 
the property of another efthe tenants, and is sold as his property, under 
an execution against both: /eld, that in the absence of evidence of a 
fraudulent purpose to induce the purchaser to believe that he i8 buying 
the whole property, he acquires only the interest of the tenant in it, as 
whose property it was sold, and not the title to the whole. 

[4.} Equity has concurrent jurisdiction with Courts of Law, over matters of 
account between tenants in common,'and when asserted, a Court of Chan- 
cery will hold and exercise it for the purpose of settling all the equities be- 
tween the tenants, growing out of the tenancy in common. 


In Equity, in Harris Superior Court. Tried before Judge 
Iverson: September Term; 1882. 
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Celia Murphy and Abigail Murphy filed a bill against John 
G. Andrews, showing that they were joint tenants with one 
George H. Booker, in a house and. lot of land, lying-in Harrris 
County. Afterwards, the Sherifflevied upon, and sold the land 
as the property of Booker, and Andrews became the purchaser ; 
that Andrews took possession of the entire property, and re- 





‘fused to complainants any participation therein ;*that he rented 


the house for thirty-six dollars, for the year 1849, and since 
that time has removed the house off the premises, and appropri- 
ated the same to his.own use. The prayer of the bill was for 
an account for the rent.and value of the house removed. 

-'On the trial, the counsel for defendant moved to.dismiss the 
bill for want of equity, which motion was overruled, and defend- 
ant excepted. “Defendant’s counsel then moved: the: Court to 
compel complainants to elect to proceed on one ofthe causes 
of action set forth, and to abandon the other; which being over- 
ruled, defendants excepted. 

The complainants introduced in evidence a deed made to 
themselves and Booker jointly, and in which the property 
was described as “ one house and Jot in the Town of Whitesville, 
in Harris County, Georgia; situate, lying and being between 
the forks of the LaGrange and West Point roads, running back 
to B. F. Cleveland’s line, containing one quarter of an acre, more 
or less.” 

Counsel for respondent requested the Court to charge the 
Jury that this deed was void for uncertainty. The Court de- 
clined so to charge, and respondent excepted. 

It appeared that the ji. fa. levied'on this house and lot, under 
which it was sold, was issued against the complainants as well 
as Booker, and that the complainants pointed out this property 
to the Sheriff, to be levied on. 

Respondent’s, counsel requested the Court to charge the Jury, 
that if they believed that the house and lot were levied on, ad- 
vertised and sold as the property of Booker, without mentioning 
the title or interests of the other complainants, that fact did not 
of itself prevent the title to the entire premises, passing to the 
purchaser; which charge the Court refused to give, but on the 
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contrary, charged, that the sale passed the title to the purcha- 
ser to Booker’s interest only. 
To this charge and refusal to charge respondent excepted. 


WEL LBzorN, for plaintiff in error. 


Ramsey, for defendant in error. 


By the Court.—Nisper, J. delivering the opinion. 


[1.] I do not consider that the objection to the deed in this 
case, upon the ground of uncertainty in the description of the 
premises conveyed, is at all tenable. It is necessary that there 
be in all valid deeds, a description of the thing conveyed, and 
there must be such certainty in the description, as clearly shows 
what the grantorintended to convey, and as will render it practi- 
cable to identify the premises. The rule is laid down with suffi- 
cient clearness by Judge Marshall in the following words: “it 
is undoubtedly essential to the validity of a grant, that there 
should be athing granted, which must be so described as to be 
capable of being distinguished from other things of the same 
kind. But it is not necessary that the grant itself should con- 
tain such a description as without the aid of extrinsic testimony, 
to ascertain’ precisely what is conveyed.” Blake vs. Doherty, 5 
Wheat. 359. .The description here is “ one house and lot in the 
Town of Whitesville, in Harris County, Georgia, situate, lying 
and being between the jorks of the LaGrange and West Point 
roads, running back to B. F. Cleveland’s line, containing one 
quarter of an acre, more or less.” It is full enough for all pur- 
poses of intention and identification. It contains within itself 
almost perfect evidence of locality and quantity. There is 
scarcely room for the possibility ofa mistake. The character 
of the property, a house and lot ; their locality, the Town of Whites- 
ville, Harris County, Georgia » an‘ further, lying in the forks of the 
LaGrange and West Point roads ; the quantity, one quarter of an 
acre, and its boundaries, the two roads, and B. F. Cleveland’s line. 
If Lord Mansfield could uphold a deed, when the description 
vot. xm 55 
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onlyg#émed the quantity of the land, and the persons.in whose pos- 
sion it was, surely we can sustain this deed. 5 Taunt. 207. 


“ge >This bill is filed by two tenants in common, against a third, 


for an. account, and in its ‘allegations, and by the testimony at 
the hearing, makes the following case. The complainants be- 


* eame bound with one Booker for the purchase money ofa house 


and lot in the Town of Whitesville, with the understanding that 
the title thereto should be executed to him and them jointly. 
This was accordingly done, and they and he became thereby 
joint tenants of the property. The complainants and Booker, 
were all sued for the purchase money, and judgment went 
against them. They pointed out the house and lot as the pro- 
perty of Booker, and it was sold under the execution against 
them and him, and the defendant below, Andrews, became the 
purchaser. He went into possession, and received ‘rent fora 
year or two, and then tore down the house, and removed it to 
his own premises. Considering him as a tenant in common 
with them, they pray that he be decreed to account to them for 
their two-thirds interest in the rent so received, and in the value 
of the house so appropriated. Upon the trial, the Court was ask- 
ed to instruct the Jury, that if they believed that the house and 
lot were levied on, advertised, and sold as the property of Book- 
er, without mentioning the title or interest of the complainants, 
that fact did not of itself prevent the title to the entire premises 
passing to the purchaser; which charge the Court refused to 
give, but on the contrary charged, that the sale passed the title 
to the purchaser of Bouker’s interest only. Whereupon, the 


_ defendant, Andrews, excepted. 


[2.] At Sheriff’s sale, the purchaser buys the title and inter- 
est of the defendant in execution; he can buy no more and no 
less. The defendant in execution, Booker, being a joint tenant 
of the property with these two complainants, held an undivided 
one-third interest in it, and that was the interest which the pur- 
chaser acquired. 

[3.] His interest as purchaser is not increased by the fact 
that the property was pointed out as the property of Booker. 
His title and his interest do not depend upon the fact that the 
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whole property was offered and sold as the property “Of 
they depend upon the title and interest which the law applivab 








to his relation to the complainants as a joint tenant with them, - 


gave to the defendant in execution. Nor is this universal rule 


that the purchaser at Sheriff’s sale, acquires only. the property of 


the defendant in execution, Varied by the fact that the complain- 
ants were co-defeniats in execution with Booker. Whilst the 
judgment lien attached upon their property, it also attached up- 
on his. It was competent for the. plaintiff in execution to have 
satisfaction out of him as well as them. He was entitled to 
elect out of which of the parties bound he would seek his satis- 
faction. . He did elect to sell Booker’s property. The complain- 
ants no more parted with their interest in this property, by point- 
ing out the defendant Booker’s interest in it, than they would 
have done, had they pointed out any other property belonging 
to him. It was their right to point out Booker’sproperty. That 
property was an undivided third in: the entire corpus of the 
house and lot. Pointing it out, was neither a fraud in law nor 
in fact upon purchasers. If indeed they had colluded with the 
Sheriff or with the plaintiff in execution, to induce the purcha- 
ser to believe that he was buying the whole property—or with- 
out collusion, had by acts or words induced him so to believe, 
then the case would have been different. Buta fraud is not 
pretended in this case—no point as to fraud is made. They 
are females—were not present at the sale, and had no agency 
in it, except to point out the property to the officer. 

Before going into the tnal, the defendant’s counsel made to the 
Court a motion to dismiss the bill for want of equity, and fora 
misjoinder of causes of action, which motion was refused by the 
Court. He then. moved the Court, that the complainants be 
put upon their election as to which of the two causes of action 
they would rely upon, which motion was also refused, and to 
the ruling of the Court on both motions he excepted. 

[4.] It is claimed that Equity has no jurisdiction, because the 
complainants have an. ample remedy at Law. How stands the 
case? The complainants were joint tenants of the property 


with Booker. The sale of Bookey’s interest dissolved the joint 
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tenancy, and ake parelitenen, Andrews, vaiunee a tenant in com- 
mon with them. The bill prays an account of the rents receiv- 
‘ ed by him, and also of the value of the property appropriated by 
; him. Account between tenants in common, is a familiar head 
of Equity jurisdiction. It may ve concéded that.they. could have 
maintained an action at Law for their part of the rent and of the 
value of the house. See 20 Wend. 409. © 2 Caine’s, 166. 15 
Johns. 159. 9 Mass. 538. 3 Pick. 420. Yet over such sub- 
ject-matter, Equity has concurrent jurisdiction with the Courts 
of Law. 1 Story’s Eg. Jurisp. ‘447, §466. When the two 
Courts have concurrent jurisdiction, that which first asserts 
will retain it. It is true too, that Andrews would be liable in 
Law to his co-tenants in tort for-the destruction of the comnion 
& property. Yetas Equity has jurisdiction of the account for rent, 
and as the right of the complainants to a share in the house, 
grew out of the relation of tenants in common; having got juris- 
diction as to the rent, it will retain it for the purpose of settling 
all the equities between the parties which spring. out of the ten- 
ancy. It delights in doing complete justice, and abhors a mul- 
tiplicity of suits. It will not send these complainants to the 
Law Courts, there:-to prosecute two suits for the settlement of 
those matters which it has nowin hand. Nor would their reme- 
dy at Law be sufficiently ample in this case: to warrant Equity 
in declining the jurisdiction. For these reasons too, there was 
no misjoinder of causes - action, and it was not, therefore, a case 

for election. 


Let the judgment be affirmed. 
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Srugss, receiver, &c. defendant. 


plaintiff, by scire facias, in his stead. 


Iverson. September Term, 1852. 


made a party, Searcy, by his counsel, contended : 
was illegal. 
sci. fa. 
up for review. . 
L. B. Smirxn and Bewnuye, for plaintiff in error. 


E. Woraritt and B. Hint, for defendant in error. 


« 





No. 70.—Bensamin R. Searcy, plaintiff in error, vs. Tuomas P. 


[1.] Scott Cray was appointed receiver of the Ocmulgee, Bank, and died 
without completing his trust. An action of debt had been brought by the 
said receiver in his lifetime, against Benjamin R. Searcy, and was pending 
at his death. Thomas P. Stubbs was appointed successor to Scott Cray: 
Held, that the suit did not abate upon the death of Cray; but that the 
cause of action surviving, his successor was properly substituted as party 


[2.; Remedial Statutes, althougl retrospective, are not void, provided they 
do not impair contracts or disturb absolute vested rights, and only go to 
confirm rights already existing; and in furtherance of the remedy, by 
curing defects, and adding to the means of enforcing existing obligations. 


Debt, &c. in Talbot Superior Court. Decision by Judge 
Scott Cray, as the receiver of the Ocmulgee Bank of the State 
of Georgia, brought an action of debt against Benjamin R. Sear- 
ey. Scott Cray died, and Thomas P. Stubbs was appointed 
receiver in his stead, by the Superior Court of Bibb County. In 
answer to asci. fa. to show cause why Stubbs should not be 
1st. That the suit had abated, and the appointment of Stubbs 


r 2d. That the — proceeding was by motion, and not by 


The Court overruled the showing, and this decision is brought 


By the Court.—Lumrxiy, J. delivering the opinion. 
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There are two questions made. upon the record. Ist. Did 
the suit abate upon the death of Scott Cray? 2dly. If it did not, 
was the appointment of Thomas P. Stubbs, in his stead, regu- 
lar? 

On both points, we are for affirming the judgment of the Cir- 
cuit Court. 

{1.] We should be inclined to hold, that under the Act of 
1799, the action did not abate upon the death of Scott Cray, 
the plaintiff. He was but the nominal party. The usee was 
the Bank of Ocmulgee; the real plaintiff, the Justices of the 
Inferior Court of Baldwin County. ‘A suit at the instance,of a 
Feme covert, throxgh her trustee or next friend, never abates by 
the death of the nominal party ; a successor is appointed and sub- 
stituted in his place, and the action proceeds. I greatly doubt 
whether, under a fair construction of the Act of 4799, any suit 
whatever, should abate in this State, by the death of parties, 
where the cause of action survives. Such would be our opinion 
independently of the Act of 1842. And although that Statute 
is awkwardly framed, there can be no doubt as to the intention 
of the Legislature, that the action should not abate by the death 
of the agent appointed by the State to wind up the affairs of 
certain defaulting banks. Cobdd’s New. Dig. 118. The first 
section of the Act, contemplates the appointment of three persons 
as receivers. ‘The second section authorizes the Governor to 
appoint one only, should the three refuse to act. All the inter- 
mediate sections until we reach the 8th, look to the appoint- 
ment of a single receiver. But the 8th contemplates a plurality 
of persons again, and provides “ that all actions brought by said 
receivers, shall be in the name of said receivers ; and in case of 
the death of any one of said receivers before final judgment, 
said action shall not thereby abate, but shall proceed.to judg- 
ment as if no such death had taken place.” 

But suppose the three competent persons contemplated by 
the first section, refuse to act, anda single individual only is 
appointed under the second section, as was the case here, a 
contingency which seems to have been overlooked in the 8th 
section, although expressly provided for in the second; and 
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suppose suit is instituted by him and he dies, was it the inten- 
tion of the Legislature, to be gathered¥rom the 8th section of 
this Act, that the action should die? We think not, most clear- 
ly; but that it should survive to the successor instead of to one 
or two of the surviving receivers, had three been appointed, and 
brought suit, and one or two of them had died. 

[2.] But conceding that we are wrong in both these positions, 
the Act of 1851-2, is full, and covers the whole ground. (See 
pamphlet Acts, 23.) It recites the fact. gf the forfeiture of the 
charter of the Ocmulgee Bank; the appointment of Scott Cray 
as receiver; his death without liaving fully completed his trust; 
and authorizes the Superior Court of Bibb County, to appoint a 
snecessor, and declares expressly, “that in all cases of suit 
pending in Law or Equity in.the Courts of said State, instituted 
by or against the said Scott Cray, as receiver as aforesaid, in 
behalf or against said: bank, such suit or suits shall not abate ; 
but the receiver appointed under the first section of this Act, 
shall, ‘on motion, be made party plaintiff or defendant, (as the 
case nay be) to the same, without delay, and the case or cases 
proceed.” 

It is conceded in the argument, that if this Act is constitution- 
al, there is an end of the first objection. That it is so, there 
can be no reasonable-doubt. Remedial Statutes are not inope- 
rative, although of a retrospective nature, provided they do not 
impair contracts, and only go to confirm rights already existing, 
and in furtherance of the remedy, by curing defects and adding to 


the means of enforcing existing obligations. Underwood vs. Lilly, . 


10 Serg. and Rawle, 151. Tate vs. Stoolyfoos, 16 Ibid, 35. 
Bleakney vs. F. & M. Bank, 17 Ibid, 64. Hepburn vs. Curts, 7 
Watts, 300. Foster vs. Essex Bank, 16 Mass. Rep. 245. Locke 
vs. Dane, 9 Ibid, 360. Oriental Bank vs. Freese, 18 Maine R. 
109. Townsend vs. Townsend, 1 Peck Tenn. Rep. 16,17. Ibid, 
266. State vs. Bermudes, 12 Lou. Rep. 355. Patin vs. Prejeon, 
7 Louisiana Rep. 301. Butler vs. Palmer, 1 Hill, 325. Sturges 
vs. Crowninshield, 4 Wheaton, 200, 207. Mason vs. Hale, 12 
Wheat. 378. 

In Oriental Bank vs. Freese, 18 Maine, (6 Shepley,) 109, the 
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Court say, in answer to the objection that the Legislature can- 
not rightfully pass a la& which operates: retrospectively, “ our 
Constitution carefully guards the right of private property, and 
provides that it shall not be taken from ariy one, unless the 
public exigencies require it. This does not, however; prohibit 
the Legislature from passing such laws as act retrospectively, 
not on the right of property or obligation of ‘the contract, but 
only upon the remedy which the laws afford, to protect or enforce 
them.” e ‘ 

And, in The People vs. Livingston, 6 Wend. 526, the Superior 
Court of New York say: ‘As it is undoubtedly competent for the 
Legislature to repeal absolutely, soit is competent, notwithstand- 
ing the repeal, to continue ‘the old Jaw in force, as to proceed- 
ings.commenced under it ; fo substitute another law in place of 
the old one; and to direct, that all future proceedings .in the pro- 
gress of a cause, or the prasecution of a right, shall be governed 
_ by such new law.” 

But it is assigned as error that the substitution was made 
by scire facias, and not on motion. What right has the defend- 
ant to complain of this mere formal procedure ? The Act itself 
provides, that it may be done on motion, in order to expedite the 
proceeding. But this is for the benefit of the plaintiff; and 
while it enacts that it shall be done in this way, it does not in- 
hibit it being done in any other way. The remedy in this re- 
spect is cumulative. 

Judgment affirmed. 





No. 71.—Georce W. Cottier, Sheriff, &c. plaintiff in error, 
vs. Davin A. Vason, defendant in error. 


[1.] When a Sheriff advertises property levied on by him, to be sold under 
execution, it is his duty to give as full and complete a description of the 
property in his advertisement, as it is possible for him to do, in the exer- 
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cise of ordinary diligence for that purpose, in view of the character, con- 
dition and location of the property. 


[2.] The Statute contemplates, that the Sheriffshall give such a description 
of the property to be sold, in his advertisement, as will best enable the 
pudlic to understand what particular property is to be offered for sale. 


[3.] Whether the advertisement by the Sheriff of “eight City lots in the 
City of Albauy, Nos, not recollected, but known as Joseph B. Shore’s prop- 
erty,” be such a description, is a question of fact forthe Jury to decide, 
upon the evidence; inasmuch as the sufficiency or insuffieiency of the de- 
scription of the property, must always depend upon its particular charac- 
ter, location, and the name by which it is best known, in the community in 
whieh it is situated, andin which it is offered for sale. 


Debt, in Baker Superior Court. ‘Tried before Judge Taytor, 
December Term, 1852. 


George W. Collier, as Deputy, Sheriff of Baker County, 
levied a mortgage fi. fa. on “eight lots in the City of Albany, 
and in the first «istrict of Baker County, Nos. 14, 16, 18 and 
20, on Commerce Street, and 13, 15, 17 and 19, on State Street, 
levied on as Joseph B. Shore’s property, &c.” 

At the sale, David A. Vason became the purchaser, and _re- 
fusing ta comply with the'terms of sale, the Sheriff, Collier, 
advertised and sold'the property again, at the risk of Vason, 
the purchaser. The property Sd for three hundred dollars less 
than Vason’s bid, and suit was brought by Collier, as Sheriff, 
against Vason, to recover this difference. -On the trial of this 
cause, plaintiff offered in evidence, the second advertisement, 
describing the property as “ cight City lots, in the City of Albany, 
numbers not recollected, but known in said City, by the name 
of Joseph B. Shore’s property. ‘The same was sold on the first 
Tuesday in February last, at $1145, and David A. Vason being 
the highest bidder, the same was knocked oif to him, and he 
refusing to comply, the same is now sold at his risk.” 

Counsel for defendant objected to the admission of this 
evidence, on the ground that this advertisement was uncertain in 
its description of the property, and did not describe the same 
property with the first advertisement 
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The Court rejected the evidence, and this decision is assigned 
as error. 


H. Moreay, for plaintiff in error. 
R. F. Lyon, for defendant in error. 
By the Court.—Wanrner, J. delivering the opinion. 


The only ground of error assigned to the judgment of the 
Court below is, the rejection of the Sheriff’s advertisement of the 
second sale of the property. 

This second sale was made atthe risk of the deteadtedi; under 
our Statute, who was a purchaser of the property at a former 
sale, and failed to comply with the terms of that sale. 

[1.] By the 32d section of the Judiciary Act of 1799, the 

Sheriff is required to advertise his sales of property levied on by 
execution, and to give “a full and complete description of the 
property to be sold, making known the name of the defendant, 
and the person who may be in possession of the property.” 
Prince, 427. The property was levied on as the property of Joseph 
B. Shore, and sold as his property; the undefined interest of 
Joseph B. Shore in the propefty was not levied on and sold 
by the Sheriff, as in the case of Whatley vs. Newsom. 10 Geor- 
gia Rep. 74. 

It is unquestionably the duty of the Sheriff, under the Statute, 
to give as fuil and complete description of the property levied 
on by him to be soid, in his advertisement, as itis possible for him 
to do, in the exercise of ordinary diligence for that purpose, 
taking into view the location and condition of the property. We 
do not intend to say that it is absolutely necessary that. the 
Sheriff shall describe lands sold by him, by the particular num- 
ber in every instance, for that he may not be able always to do, 
after the most diligent inquiry ; but if he cannot ascertain the 
particular number, or if the lands, as in some parts of this State, 
are not laid off by number and district, then it will be sufficient 

to descirbe the property by its particular location, or by any 
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prominent mark or feature, which may belong to it, and by which 
the public may readily understand what particular’ property is 
embraced in. the advertisement. 

[2.] The Statute contemplates that the Sheriff shall give 
such a description of the property to be sold, in his advertise- 
ment, as shall best enable the public to understand what par- 
ticular property is to be offered for sale. Lots in a ‘city are 
most frequently better known by a deseription of the tenements 
erected thereon, and the business to which the same are ap- 
propriated, than the numbers thereof. The lot on which the 
Oglethorpe Hotel is situated in the City of- Columbus, would 
most probably be a better description of the ‘property intended 
to be sold, than if the Sheriff was only to state the number of 
the lot. | 

[3.] What is to be considered a full and complete description of 
the property advertised, must always depend on the location and 
particular character of that property. ‘The description of the prop- 
erty in the advertisement ruled out by the Court below is, 
“eight City lots in the City of Albany, numbers notrecollected, 
but known in said City by the name of Joseph B. Shore’s 
property.” Whether this property was as well . known in the 
County of Baker, by the description of “ Joseph B. Shore’s prop- 
erty,” as it would have been if. the particular numbers of the 
lots had been specially named, was a question of fact for the 
Jury to have decided, under the charge of the Court as to the 
law, upon the evidence submitted. It was the duty of the 
Court to have admitted the evidence, and then instruct the Jury 
that the law required the Sheriff to give such a full and com- 
plete description of the property in his advertisement, as would 
best enable the public to understand what particular property 
was to be sold, and to have left them to have decided from the 
evidence, whether such description had been given; inasmuch 
as the sufficiency or insufficiency of the description of the prop- 
erty, must always depend upon its particular character, location 
and the name by which it is best known in the community in 
which itis situated and in which it is offered for sale. 

Let the judgment of the Court below be reversed. 
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No. 72.—Josnua P. Wittts, plaintiff in error, vs. Toe Stare 
or Georeia, defendant. 


[1.] When a Juror is found by triors to have formed a fixed opinion for or 
against the prisotier, and entertains it at the time, lhe isincompetent. 


[2.] The meaning of. bias and prejudice in the Act of 1843, defined. 


Indictment for Murder, in Decatur Superior Court. - Tried 
before Judge Taytor. October Term, 1852. 


Joshua P. Willis was placed upon his trial upon an indict- 
ment for the murder of Isaac Dean. John M. Potter, a tales 
Juror, sworn on his voire dire, in answer to the first question 
prescribed by the Act of 1843, as to formation of an opition, 
&c.—replied, that “he had formed no opinion of this offence, 
but had formed an opinion, though he had not expressed it: 
that this was an unfavorable opinion of the prisoner, formed 
from general bad character of the prisoner, Who he had known 
for some time.” Counsel for prisoner moyed to challenge the 
Juror for cause, which being overruled by the Court, prisoner 
excepted. 

This Juror being put upon triors, counsel for the prisoner re- 
quested the Court to charge the triors, that “if the Juror had 
formed a fixed opinion, either for or against the prisoner, and 
still entertained that opinion, he was not free from bias or preju- 
dice, and was therefore an incompetent Juror.” ‘The Court de- 
clined to give this charge, but gave the triors the usual instruc- 
tions to examine the Juror, and determine if he stood indiffer- 
ent. 3 

To this refusal of the Court, counsel for prisoner excepted. 

A motion for a new trial, on the ground that the verdict was 
contrary to the weight of evidence, was urged with zeal in the 
Supreme Court, but from the view taken of this question by this 
Court, it is unnecessary to insert here an abstract of the evi- 
dence. 
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H. Morean & Law, for plaintiff in error. 


Solicitor General Lyon, &A. ALLEN, for defendant. 
t 
' By the Court.—Nisser, J. delivering the opinion. 


The Juror, John M. Potter, sworn on his voire dire, we are 
clear, was not liable to challenge for cause. .To beso, he must 
have answered one or botl of the questions directed to be pro- 
pounded to him by the Act of 1843, affirmatively.. ‘That is, he 
must answer the questions in so many words in the affirmative, 
ot élse the answer which he makes must be in its fair meaning 
and interpretation’ equivalent to a direct affirmative answer. 
The first question of the Statute, to wit: “have you from having 
seen the crime committed, or having heard any part of the’ evi- 
dence delivered on oath, formed and expressed any opinion in 
regard to the guilt or innocence of the prisoner at the bar,” 
was propourded to the Juror. To which he answered, “that he 
had formed no opinion of this offence, but had formed an opin- 
ion, though he had not expressed it. That this was an unfavor- 
able opinion of the prisoner, formed from the general bad char- 4 
acter of the prisoner, who he had known for some time.” This "7 
answer, it will be seen ata glance, does not affirm that the Juror 
had formed any opinion as to the guilt or innocence of the pri- 
soner of the offence with which he stood charged, but denies 
that he had formed any opinion as to thai offence. If he had 
said that he had formed an opinion as to his guilt or innocence, 
to disqualify him under the Statute, he must have gone farther, 
and answered, that he had ezpressed that opinion; and farther, 
he must have answered, that the opinion so formed and expres- 
sed, was founded on his having seen the crime committed, or on 
his having heard any part of the evidence delivered on oath. 
All that the Juror does say is, that he had formed, without ex- 
pressing it, an unfavorable opinion of the prisoner, from his Pen- 
eral bad character, who he had kngwn for some time. The Court 
therefore did not err in denying the motion to challenge the Juror 
for cause, but properly ordered the other question to be propounded. 
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Tl. ] The Court ‘holding that the Juror had so nite the 
questions of the Statute as to make him competent, triors 
were demanded, ‘and the counsel for prisoner requested ‘the 
Court to instruct them “that if the Juror had formed a fixed 
opinion, either for or against the prisoner, and still entertained 


that opinion,-he was not free from bias or’prejudice, and.was. 
therefore an incompetent Juror. This. request, the Court de- - 
clined to give, and the prisoner, through his counsel excepted. 


The question then is, whether the formation and entertaining. of 
a fixed opinion, biel for or against the prisoner, will disqualify 
the Juror. We now rule for the first time that itwill. The Act 
of 1843, provides that if the Juror when sworn on his votre dire, 
shall so answer the two questions. directed to. be propounded to 


him therein, as to make him a competent Juror, thé-State or the | 


prisoner shall nevertheless have the right to put him upon his 
trial in the manner pointed out hydaw, and prove him incompe- 


tent. Cobb’s Vew Dig. 843. This declares the right of trial as - 


to competency, notwithstanding he may be adjudged competent 
according’ to the tests prescribed by the Statute. - This trial is 
to be “in the manner pointed out by law,” that is, before triors, 
according to the course of the Common Law. Without advert- 
ing to the rules and precedents of the Common Law, we are 
clear that ifa Juror is found by triors to have formed a fixed 
opinion, either for or against the prisoner, and still (that is, at the 
time of the trial) entertains that opinion, he is an incompetent 
Juror, according to the tests of competency prescribed by the 
Act of 1843. The second question propounded by the author- 
ity of the Act of 43, the Juror having answered the first nega- 
tively, is this, “ have you any prejudice or bias resting,on your 


‘mind, for or against the prisoner at the bar?” If it is answered 


affirmatively, the Juror is incompetent, and such answer is sufhi- 
cient ground for a challenge for cause. Clearly then, the Sta- 
tute intends to say, that bias or prejudice resting on the mind of 
the Juror, either for or against the prisoner, is a disqualification. 
And it isto be noted that whilst by this Act, an affirmative’ an- 
swer, to be judged of by the Court, is conclusive as to incom- 
petency, a negative answer is not conclusive as to competency. 
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For, if by his answers, the Court shall hold him competent and 
not liable to’a challenge for-cause, nevertheless, either party has 
the right to subject him-to trial, and prove him incompetent. 
So extremely ¢areful is the law to provide for the trial of crim- 
inals an impartial Jury. The law considers that, although by 
the Juror’s answers, he may appear to be impartial, and although 
he may with entire honesty believe that no bias or prejudice rests 
upon his mind, either for or against the prisoner, yet im point 
of fact, he may not be impartial, and bias or prejudice may: rest 
“upon his mind.’ Nor is it to be considered as any disparage- 
ment of the bona fides of the Juror, that he should be returned 
by his triors incompetent, after he has answered on his oath, 
that he has no bias or prejudice resting upon his mind. This is 
_to be expected, on account of the various and often imperfect 
comprehension which men have of the meaning of bias and 
‘prejudice. ‘This various understanding of these words, among 
the plain men who sit in our Jury boxes upon the trial of crim- 
inals, is not a matter.to be censured, or a matter of admiration, 
for among lawyers it cannot be affirmed that ‘they have any 
very precise settled meaning. In the case of Hudgins vs.’ The 
State, we decided -that the answer of a Juror upon hisvoire dire 
to the first question of the Act of °43, that he had formed an 
opinion from rumor, did not disqualify him. 7 Geo. R. 173. 
That was plainly not an affirmative response to the question, 
and the ruling in that case, is still perfectly satisfactory. + This 
case is different. It does not originate upon the questions pro- 
pounded under the Statute, but upon instructions asked for the 
triors, and the inquiry now is the same. that it would be, if the 
triors had reported the Juror incompetent, because he had form- 
ed a fixed opinion, and still entertained it, for or against the 
prisoner. The inquiry now is, would the finding by the triors, 
that the Juror had formed, and still entertained a fixed opinion 
as to the guilt or innocence of.the prisoner, disqualify him? Be- 
sides, the ground of disqualification is different. There it was the 
formation ofan omnion from rumor—here, it is the formation and 
still entertaining a fixed opinion. ‘The formation of an opinion 
from rumor, may be presumed to leave the mind of the Juror 
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open to conviction, upon hearing the evidence ; it is not irrecon- 
cileable with the idea that he, an homest man, called to act upon 
oath, may still .stand indifferent between the State and the pri- 
soner. Forit is a common sentiment among mankind, that ru- 
mor is a very unreliable foundation for opinion—a species of. evi- 
dence which we expect to give way before authentic testimony. 
No man, I apprehend, feels himself committed to opinions having 
no more reliable foundation than rumor ;and no sensible man 
could feel any. sense of humiliation for abandoning such an 
opinion. But can these things be predicated of a fixed opinion, 
declared to be at the time of trial entertained, aid upon what 
based unknown? Certainly-not, with the same certainty. In 
Hudgins vs. the State, Judge Lumpkin-expresses a doubt wheth- 
er the mere formation of an opinion might not authorize a find- 
ing of incompetency by triors. He says, “I will not undertake 
to say that a case might not occur when upon putting a Juror 
upon triors, they might not be justified in returning him incom- 
petent alone upon the formation of his opinion.” 

[2.] lhave stated that the Statute makes bias or prejudice rest- 
ing onthe mind of a Juror, for or against the prisoner, a disqualifi- 
cation, and it remains only therefore to inquire, in order to settle the 
the question being considered, whether, whena man has formed a 
fixed opinion and still entertains it, he is not to be considered as 
oneupon whose mind there rests a bias or prejudice. A-prelimin- 
ary inquiry however, is, what is meant in the Statute by bias, 
and what by prejudice? Without being critical, it may suffice 
to say, that a prejudice is a pre-judgment. ‘This is the meaning 
which the roots of the word indicate, and this is the statutory 
meaning, I have no doubt. The popular meaning, I apprehend, 
is not precisely that. ‘That meaning, I think, involves some 
grudge or ill will, as well as a pre-conceived opinion. So I be- 
lieve the most of Jurors understand it. : And hence it is, that al- 
though they may have formed an opinion, yet entertaining no 
grudge towards a prisoner, and feeling no ill will towards him, 
they answer that there is no prejudice resting on their minds. A 
disqualifying prejudice, then, is a judgment or opinion, as to 
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the guilt or innocence of a criminal-of the crime with which he 
is chatged, no matter how attained. 

It ought to be a fized opinion—a present-conviction of the 
mind—not an’ indistinct floating impression. Bias is not sy- 
nonymous with prejudice; and by the use of this word, the Legis= 
lature-intended to describe another and ‘somewhat different 
ground of. disqualification. A man cannot be prejudiced against 
another, without being biased against him but he may be bias- 
ed without being prejudiced. I find no definition of bias, more 
satisfactory than the following, by Bouvier: “ A particular influ- 
ential power, which sways the judgments the inclination of the 
mind towards a particular, object.” It is not to be supposed 
that the Legislature expected to secure in the Juror, a state of 
mind absolutely free from all inclination to one side or the other. 
This would be expecting what in many instances could not be 
attained. But they did intend to exclade from the Jury box, 
every man who could not bring to the hearing of the case a 
mind-fully open'to any conviction which evidence might pro- 
duce; a moral and intelectual capacity to decide according to 
the evidence delivered upon oath. I cannot say that such capa- 
city may not exist when there is some leaning, before the evi- 
dence is heard, to the one side or the other. Practical tests 
were what it was the purpose of the Legislature to apply. And 
they have declared, according to the views thus given of bias 
and prejudice, that if a Juror has formed a judgment for or 
against the prisoner, before the evidence is heard on the trial, 
and entertains that judgment. at the trial, he shall not try bis 
cause ; and farther, that if he is under such an influence, as so 
sways his mind to the one side or the other, as: to prevent his 
deciding the cause according to the evidence, that then also he 
is incompetent. Whether such disqualifying causes exist is 
for triors to determine, when a Juror is put upon trial. Weare 
satisfied that if it is found by the triors, that a Juror has formed 
a fixed opinion for or against the prisoner, and has not abandon- 
ed, but siill retains it, the evidence is plenary that in his case 
those disqualifying causes do exist, and he is therefore incom- 
petent. Ifhe has formed and entertains a fixed opinion as to 
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the guilt or innocence of the prisoner, he has-prejudged his case, 
and prejudice rests upon his mind; and he is under such an 
influence as so sways his mind to the one side or the other as 
to prevent his deciding the cause according tothe evidence, and 
bias rests upon his mind. 

A motion for a new trial was made, upon the ground that the 
verdict was against the evidence.’ Whether the evidence war- 
ranted the’ verdict or not, we are free to say, is questionable ; but 
as there was some evidence of the prisoner’s guilt, we shall not 
disturb it on this ground. (See our decisions, passim.) 

Let the judgment be reversed. 





No. 73.—Manrtin W. Sramper, et al. plaintiffs in error, vs. 
Joun B. Grirrin, defendant. 


[1.|.A Sheriff in his levy of land under a fi. fa. having misstated the number 
of the lot, can the error be corrected at Law! Quere. 


(2.] In the cross-examination of a witness, as to the contents of a letter or 
other paper written by him, with a view to impeach his credit, coansel 
wiil not be permitted to represert in the statement of a question, the 
contents ofthe writing, and to ack the witness whetLer he wrote it, with- 
out having first exbibitet the lette. itself to the witness. 

{3.1 The proper courseis to put the wr'ting irto the hands of the witness, or 

to attach it to his interrogatories; and to ask him whether it is his writ- 

ing. ' 

[4.}] The rule in Philips ani Greenleaf, that where evidence of contradic- 
tory statements by a witness, is offered by way of impeaching his verecity, 
general evidence that he is a man of truth and veracity, may be ad nitted, 
controverted and denied. 


(5 ] Evidence as to general character, ean be introduced only where the 
general character is impeached; but not where the witness is discredited 
as to a- particular fact. 


[6.} The judgment in Fain ml Garthri pht, (> Geo. Rep. 6,) re-affirmed. 
7. ca lve who ep-e/s ints posscssiva of Laud, under a contract of purchase, 
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with an unconditional bond for titles, to be executed at a time stipulated, 
does not hold adversely as against the vendor, until the purehase money 
is paid." 


Beotnat; in Talbot Superior Court. Tried before Judge 
IVERSON. ' 


For the facts in this case, see the decision of the Court. 


B. Hix and Patterson, for plaintiff'in error. 
E. Worritt and WeE.xzory, for defendant. 
By the Court.—Lumrxiy, J. delivering the opinion. 


An action of ejectment was brought against John B. Griffin, 
to recover lot No. 207, in the 22d district of what was formerly 
Muscogee, now ‘Talbot County. There were two demises in 
the declaration, one in the name of Daniel Getler, the drawer, the 
other from Martin W. Stamper, the feoflee of Getler.. The 
deed from Getler to Stamper, dated the 7th of October, 1847, 
being made while there was adverse possession to the premises, 
it, was abandoned on the trial; and the only evidence relied on, 
in behalf of the plaintiff, was a grant from the State to Getler, 
for the lot, dated the 11th of September, 1832 ; the possession 
of the premises by the defendant at the commencement of the 
suit and the value of the annual rent. 

- The defendant pleaded the Statute of Limitations; and to 
support his defence, offered in proof, first, two Justice’s Court: 
executions, dated in April, 1845, with a return of “ no personal 
property to be found” by the Constable, the 12th of October, 
1845, together with a levy by the Constable, of the lot in ques- 
tion, dated the 21st of October, 1845. The ff. fas. were in favor 
of E. A. Hunter vs. William L. Glanton. ‘The jucgments upon 
which these executions issued were likewise tendered in) evi- 
dence. Also a deed from the Sheriff to Griffin, for the. land, 
dated the 3d of December, 1845. 

The defendant next introduced a judgment in favor of James 
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A. Jeter vs. John Bush, and the execution issuing thereon, from 
’ f=) 


the Supérior Court ‘of Talbot County, anil dated the 17th of De- ' 


cember, 1841, with a levy by James R. Giddens, Deputy Sheriff, 
as follows :, “ Levied the within #. fa. on one lot of land, No. 
207, in the 23d district of Talbot County.” ‘This levy 1s-dated 
the 30th of July, 1842. ‘The plaintiff{s counsel objected to this 
testimony, on the ground that the levy was on a different lot of 
land from the one in controversy, namely,’ lot 207 in the 23d 
district, instead of lot 207 in the 22d district of Talbot County. 
The interrogatories of Giddens, the levying officer, who had 
gone out of office and left the State, were .offered to prove the 
identity in the land, and the mistake in the entry. of the levy. 
He swore. that the Jand in dispute was the actual tract which 
was seized and sold by him. 

This testimony was objected to, but admitted by the Court, 
and’ this constitutes the first exception in the bill. 

A Sheritf’s deed was offered from Thomas N.. Robinson to 
William T. Horton, dated the 10th of November, 1842, reciting 
the sale under the ff. /a. of the true lot, and all other necessary 
facts, which went to show the regularity of the sale. 

The defendant then produced and read in evidence a bond 
for titles, from David Getler to Joseph Morris, for the land, dat- 
ed the 18th of November, 1837, whereby Getler obligated him- 
self to make titles to Mortis, Christmas ensuing. Rush was 
next sworn, who testified, that he bought the land from Morris, 
in 1838, and that he leased the land to one B. Boty, for five 
years, who went into possession and remained on the premises, 
till the beginning of the year 1843. Rush paid Morris a part of 
the purchase money at the time he bought, and the residue was 
collected by law the latter part of 1842. ‘The testimony shows, 
in leed the fact is not denied, that Getler never bas been paid 
for the land by Morris, nor by any body else. Morris admits 
that he did not pay him, but swears that Rush~ was to do so. 
Rush denies this. 

B. Boty, who had occupied the land some five years, was ex- 


amined three times by commission, by the plaintiff. “The-con- 


troversy was, whether he held under Getler or Rush. On twoof his 
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examinations, he swore that he went upon the lot of his own ac- 
cord, or as a squatter, and was to remain there by an agreement 
with Getler until Getler could sell the land; and that he took a 
lease from Rush, during this permissive tenancy under Getler. On 
the cross-examination, he was asked, with a view to impeachhis 
credit, if he had not, on a day specified, written a letter to one 
Kellem, in which he'stated, among other things, that he never 
saw Getler, gr any other man by that name on the land, while 
he occupied, or heard of his being there. 

This testimony was objected to, on the ground that the letter 
itself should have been exhibited to the witness, and that he 
could not be called on to testify as to its contents. But the ob- 

* jection was overruled by the Court. And this is the second 
error assigned. 

The witness was further asked, if he had not stated to certain 
persons who were named, to wit, J. A. Ellison and others, that 
he went on the land of his own accord; he answered that he 
had no recollection of eyer having made any statements contrary 
to what he had sworn to in the interrogatories. 

Ellison having proven, that witness had made the statement 
to which his attention was called, was interrogated by plaintiff ’s 
counsel, as'to his knowledge of the general character cf Boty 
for truth, and whether he would believe him on his oath; said 
that he thought that he would: not. Plaintiff then offered one 
Hall, to support the general good character of the witness. But 
the Court held, that the witness having been discredited, by 
showing that he had made contradictory representations as to 
the facts in issue, it was not competent to sustain his credit by 
any inquiry as to his general good character. And this ruling 
constitutes the third error complained of. 

The testimony being closed, the Court was asked to charge 
the Jury, that if Morris went into’ possession of the premises 
in dispute, under’a bond for titles, and held possession under 
such bond, that such possession was not adverse; and that if 
Morris transferred the bond from Getler to himself, to Rush, 
who took and: held possession under said bond and _ transfer; 
that then neither his possession, nor that of Boty, his tenant, 
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was adverse. That the possession of neither Morris nor Rush, 
under the facts and circumstances of the case, was adverse, 
unless the purchase money was paid to Getler, and until the 
same was paid; and that the Statute of Limitations did not com- 
mence running until that, time. 

All of which the Court refused; but on the ORE: instruct- 
ed the Jury, that.a purchaser of land with an unconditional bond 
for titles, holds the possession independently ag} in his own 
right, and not in subordination to the title of the vendor. 
That he is not a tenant at will, nor in any other form; nor is he 
liable to be ejected by the seller; nor does it affect the question, 
whether the purchase money be paid or not ; that the possession of 
the vendee is, eo instanti the contract is executed, adverse to that 
of the vendor; and further, that if Boty took a lease from 
‘Rush, the transferree of Getler’s bond to Morris, that his pos- 
session was atlverse to that of Getler. 

To all:and each of which charges so given, as well as the re- 
fusal to charge as requested, thé plaintiff by his counsel ex- 
cepted. 

The points to be discussed in this case, may be reduced to 
four. 

_. First.—The admissibility of the testimony of the Sheriff, Gid- 
dens, to explain the mistake in the entry of the levy 
upon the fi. fa. under which the land was sold. 

Second.—Whether it was competent to examine the witness 
Boty, as to the contents of the letter written by him to Kellem, 
without exhibiting the letter itself? 

Third.—Whether, when a witness is discredited by showing 
that he has made contradictory statements, as to the facts about 
which: he swears, his credit may be sustained by proof as fo his 
general good character? and i 

Fourth.— Whether the possession-of a vendee of land, under 
an unconditional bond for titles from his vendor, is adverse to 
the rights of the vendor, before the purchase money is paid. 

[1.] We do not find it necesssary to decide the first question, 
under the view we have taken of this case. Had the levy been 
defective merely, not containing a sufficiently full description of 
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the property, it might perhaps be supplied by parol proof at law. 
But to allow an_officer who has gone out of office, to show by 
his own testimony, and thus relieve himself from any personal 
responsibility which he may have incurred, that he seized and 
sold a totally different tract of land from that described in his 
levy, would be to establish a practice which would be liable to 
great abuse. That the error, if it be one, might be rectified by 
a proceeding in Chancery, instituted for that purpose, we have no 
doubt. We are not prepared to hold, however, that it may be 
done at Law. 

[2.] As to the matter of the letter, the rule upon this sub- 
ject is so-clearly and fully stated by Mr. Greenleaf, that we 
deem it necessary only to recite the rule, as laid down by him. 
After referring to the general rule, that the credit ofa witness may 
be impeached by proof that he has made statements out of 
Court contrary to what he has testified at the trial; and that 
in order to lay the foundation for this, it is necessary to ask him 
whether he has ever made such repfesentations; the author 
adds: “A similar principle prevails in cross-examining a wit- 
ness, as to the contents ofa letter, or other paper written by 
him. The counsel will not be permitted to represent in the 
statement of a question, the contents of a letter, and to ask the 
witness whether he wrote a letter to any person with such con- 
tents or contents to the like effect, without having first shown 
to the witness the letter, and having asked him whether he 
wrote that letter, and his denying that he wrote it.” 1 
Greenleaf’s Ev. §463. 

[3.] And again, “a witness cannot be asked on cross-examin- 
ation, whether he has written such a thing, stating its particular 
nature and purport; the proper course being to put the writing 
in‘o his hands, and to ask him whether it is his writing.” Ibid, 
§465. 

By turning to the record containing the testimony of B. Boty, 
it will be found to be directly in the teeth of this rule. “On 
the cross-examination, the defendant asked the witness if he had 
not, on the 20th of December, 1848, written a letter to G. W. 
Kellem, in which he stated that he went on the land of his own 
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accord? Also, if he did not write a letter of the same date to the 
said Kellem, in which he:stated, “ it is said, that Daniel Getler 
was there while I was. If he was, or any other man- by that 
name, I did not see him or hear of his being there.” 

Further comment upon this point would be useless. 

[4.] After a witness has been examined. in chief, his credit 
may be impeached in various modes, besides that of exhibiting 
the impracticability of his story, by a cross-examination. 

1. By disproving the facts stated by him, by the testimony 
of other witnesses. } 

2. By general evidence, affecting his credit for veracity. 

3. By proof that he has made statements out of Court con- 
trary to what he has testified to at the trial: 

Here the question is, whether when a witness has been dis- 

credited, by proving that he made contradictory statements, it 
is competent to support his testimony by proof of his. general 
good character, for truth and veracity. Mr. Philips asserts that 
it is reasonable to admit*general evidence, but cites no author- 
ity. Mr. Greenleaf states the proposition in the very language 
of Philips, and in support of the proposition, refers to the case 
of Rex vs. Clarke, 2 Starkie, 241. See 1 Greenleaf, §469. 
' [&.] Upon reference to this book, it will be found not to support 
the principle for which it is quoted. In the case stated by Star- 
kie, the witness was asked whether she had not been twice com- 
mitted to Bridewell, and answered that she had. This went to 
affect her general reputation; and the party who called her, was ¢ 
properly allowed to prove that since those commitments, 
her character had been fair and good. Mr. Starkie must be un- 
derstood, therefore, as meaning. only, that where the ques- 
tions put in the cross-examination and answers, did impeach 
the general character of the witness, the other party might re- 
but, by proving a general good character. 

But it never was decided that if a witness was contradicted 
‘as to any fact of his testimony, either by his own declarations 
at other times or by other witnesses, evidence might be admitted 
to prove his general good character. Suppose a witness ~ con- 
tradicted himself on the stand, does this give a right to- intro- 
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duce evidence of general character? Jt was never so’ pretend- 
ed. Why any more should it be allowed, when he has contra- 
dicted himself by making different statements, as to the facts ? 
In kussell vs. Coffin, (8 Pick. Rep. 143,) this point was con- 
sidered, and the practice, as stated in the text books, to which 
I have referred, repudiated. Parker, C. J. says, “if it were to 
obtain, great delay and confusion would arise, and as almost 





all eases are tried upon controverted testimony, each witness 
must bring his compurgators,to support him when he is contra- 
dicted ; and indeed that it would be a trial of the witnesses, and 
not of the action.” 

[6.] But the main and most grave question in this case is that 
which is made by the: charge of the Court, and its refusal to 
charge. It has received our attentive consideration. It is this, 
whether a party purchasing land, and going into possession un- 
der an unconditional bond for titles, to be executed on a given 
day, holds adversely as against the vendor ? 

It is supposed that the case of Fain vs. Gathright, (5 Geo. 
Rep. 6,) is an authority direetly in favor of the affirmative of this ~ 
proposition. And it is due to candor to state, that it is not unlikely 
that the Circuit Judge was misled by that case. But the 
contest there was not between the vendor and vendee, but be- 
tween the vendee and a third person. And with that explanation 
and to that extent, we re-affrm the judgment there rendered. 
It was right in the case made. 

[7.] But as between vendor and vendee, we believe that the 
same rule does not, and ought not to apply. That the quasi re- 
lation of landlord and tenant continues to exist, until the pur- 
chase money is paid, notwithstanding the payment of the pur- 
chase money is not made a condition precedent by the terms 
of the express contract ; especially where, as in this case, the 
time for making titles and the payment of the purchase 
money is simultaneous. For in such a case, while the stipula- 
tions would seem to be mutual and independent, yet Equity 
would treat them so far dependant, that a title would not be de- 
creed before the price for the land was paid. 

Each party, it is true, has his remedy at Law ; the vendor to sue 
vor. x 58 
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for his money, andthe vendee to recover damages for a breach? 
of the contract. Still the legal as well as the equitable title, is 
acknowledgedly in the vendor; and he retains itas Security for his 
debt. Nor should he be divested of it, until he is paid. After 
payment is made, the legal title vests in the vendee, and from 
that time his possession becomes adverse. 

We will not say that in such a case as this, where an uncon- 
ditional bond for titles is given, the vendee might not, by an ab- 
solute sale of the-property, or by some other overt act, so far repu- 
diate the legal relation subsisting between him and the vendor, 
as to render his holding adverse, even before and without the 
payment of the purchase money. But unless, and until this is 
done, there would seem to be no inconsistency between his pos- 
session and his vendor’s right. 

In this case, Morris having merely transferred the land of 
Getler to Rush, and no part of the purchase money having ever 
been paid, by either of them or any one else, Rush stands in 
the same relation to Getler which Morris occupied, and no better. 
Nor was there any change in the position of the parties toward 
each other, until October or November, 1842, when the lot was 
sold as the property of H. Rush. And this we think, was the 
starting point of the Statute of Limitations; and being w:thin 
seven years next preceding the commencement of the suit, the 
bar does not attach. ! 

Iwould merely add, that nowithstanding the mistake in the 
levy, the deed under it being for the right lot, would constitute 
sufficient color of title to support the defendant’s possession, 
had the requisite time elapsed. 

Judgment reversed. 
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No. 74.—Brrrien Wituiams, plaintiff in error, vs. James 


Greer, defendant in error. ) 
[1.; Where an instrument in the form of a bond was signed by the party 
execuling it, and opposite his name was an ink scroll, with the word “seal” 


written within it: edd. that it was to be considered a sealed instrument, 


and to have eifect aud operation as such. 


Debt, &c. in Stewart Superior Court. Decision by Judge 
Iverson. October Term, 1852. 


Berrien Williams brought an action of debt, upon the follow- 
ing instrument, declaring upon it as a sealed bond : 


‘Georgia, Stewart County: | Know all men by these presents, 
that I, James Greer, of the County of Stewart, and State afore- 
said, am held and firmly bound unto Berrien Williams, of the 
County of Paulding, and State aforesaid, in the sum of six hun- 
dred dollars, for the true payment of which I firmly bind my- 
self, my heirs and assigns, unto the said Berrien Williams, his 
heirs and assigns, this 2nd May, 1836. The condition of the 
above is such that if tre said Berrien Williams do forward to 
the said James Greer, certain fi. /u. or fi. fas. against Samuel Mc- 
Mithen, of Walton County, which binds lot No. 282, 21st dis- 
trict, originally Lee, now Randolph, the said Greer is to have 
them levied on the above lot, and attend to the sale thereof, 
and to bid.it in, provided it does not exceed $300; and so soon 
as | bid off said land, and receive the Sheriff’s title, am to pay 
$300 to said Williams, after deducting the cost. When thisis - 
done, the above to be void, else to be and remain in full force 
and virtue in law. JAMES GREER. [SEAL. ] 


Defendant demurred to the declaration, on the ground that 
the instrument declared on, was not asealed bond. The Court 
sustained the demurrer, and this decision is brought up for re- 
view. 
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G. E. Tuomas, for plaintiff in error. 


WEL LBoRN, for defendant in error. 
By the Court—Warner, J. delivering the opinion. 


[1.] The only question made by this record, for our consideration 
and judgment is, whether the instrument declared on by plain- 
tiff, is an instrument under seal. The Court below ruled that it 
was not a sealed instrument. Whereupon, the plaintiff except- 
ed; and now assigns the same for error here. In our judg- 
ment, this is to be considered a sealed instrument. The word 
seal is plainly written within the. ink scroll, which surrounds it; 
that it was the idention of the party executing it, to constitute 
it a sealed instrument, we entertain no doubt. 

The intention is manifested by making the ink scroll asa 
substitute for wax, or other tenacious substance, and_ that there 
might be no mistake as to what the ink scroll was intended to rep- 
resent, the word seal is plainly and distinctly. written within it. 
The ink scroll has generally been considered, in this State, so 
far as we know or have been informed, as a substitute for the 
wax seal, or other tenacious substance, and upon principle, we 
think the same effect and operation should be given toit. See 
the cases of Jones and Temple vs. Logwood, 1 Washington’s Vir: 
ginia Reports, 56. Relph & Co. vs. Gist, 4 McCord’s Reports, 
267. 

Let the -judgment of the Court below be reversed. 
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No. 75.—James Suees, plaintiff in error, vs. Augustus ANDER- 
son and Wire, defendants in error. 


[1.] It is no justification of an assault and battery, that the defendant is the 
owner of the house in which the plaintiff was at the time it was commit- 
ted, when that house was occupied by another. 

[2.] Nor is it any justification that plaintiff had busied herself talking about 
defendant and his wife. 

[8.} Upon applications for a new trial, the affidavit of the witness by whom 
the new facts are to be proven, should be produced, or satisfactory reasons 
given for its non-production. 


Trespass, &c. in Randolph Superior Court. Motion for new 
trial, and decision by Judge Taytor. September Term, 1852. 


Augustus Anderson and Wife brought an action of trespass, 
&c. against James Suggs, for an assault and battery upon the 
wife of Anderson. The Jury returned a verdict for the plain- 
tiffs, for $345.' The proof was that Suggs came to Mrs. Hall’s 
house, where Mrs. Anderson was ; commenced a quarrel with 
her, in the course of which he said that “she would, or had 
parted, him and his wife;” to which she made no reply; 
Suggs abused her very much, and finally took her, and violent- 
ly forced her out of the house. 

Defendant’s counsel moved the Court for a new trial— 

1. Because the verdict is contrary to evidence. 

2. Because the Court charged the Jury, that they were bound 
to find in favor of the plaintiff, if they were satisfied, from the 
evidence, that in a passion, defendant had used violence upon 
the plaintiff, or had, in anger, laid his hands upon plaintiff; 
that the words imputed to plaintiff, or used by her, if proved, 
might go in mitigation of the damages. But the “Jury were 
bound to find for the plaintiff, unless they should be satisfied 
that Mrs. Anderson, the plaintiff, was a trespasser ; that Suggs 
might use the necessary force to remove the trespass.” 

3. Because the defendant was misled by Alden Hall, the 
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only witness in said case, in relation to what he would testify 
in favor of the defendant; and was thereby induced to believe 
that this defendant was not guilty of the charge, and did not 
have witnesses to prove the same. Hall told defendant he would 
prove defendant did not use any violence or injury on the plain- 
tiff’s wife; and that he did not drag her out, by the arm, with 
any injury, violence or malice; and that plaintiff’s wife admit- 
ted she was in fault, and had done wrong to the defendant. 

4. Because said Hall said, he was so intoxicated at the time 
he testified, that he said he could not recollect all the facts 
that were necessary for the defendant’s defence. 

5. Because, since the trial had in said cause, he has learned 
of newly-discovered testimony in his favor, to wit: that Mrs. 
Elizabeth Hall knew of said plaintiff’s wife using language 
and opprobrious words and abuses, against defendant at the time, 
sufficient to give the defendant cause to remove plaintiff’s wife 
from the house where Mrs. Hall was; and that it was the house 
of the defendant, and that he did not use violence or injure, 
or intend to injure, plaintiff’s wife, but merely to remove her 
from defendant’s house, peaceably and without injury to her 
person; and that plaintiff’s wife had been in the habit of 
conveying tales, and creating mischief and. broils between de- 
fendant and his wife; and that she caused frequent interruptions 
between defendant and his wife; and caused, or was instrumen- 
tal in the separation of defendant’s wife from him; and he has 
also learned he can prove that plaintiff’s wife said she was to 
divide the amount recovered of defendant, with Hall, the wit- 
ness; that the newly discovered testimony, herein stated, was not 
found or discovered, owing tothe want of due diligence by the 
defendant; and that itis material, and would probably produce 
a different verdict ; that the witness is a female, living sixteen 
miles from the Court house, and her affidavit could not, on that 
account, be procured by the defendant, to the fact that she 
knew. 

6. And because the verdict and damages found by the as 
is excessive, aud contrary to evidence and law. 
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The Court below refused a new trial, upon all or any of these 
grounds, and this refusal is assigned for error. 


Devon, for plaintiff in error. 


Doveuas, for defendant in error, 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The instructions of the Court to the. Jury, presented the 
law of this case most favorably to the plaintiff in error. The 
defendant in error might complain with more propriety than he. 
As to the assumption in the rule for a new trial, that the ver- 
dict was against the evidence, we say, that it is utterly ground- 
less ; nor do we think that the damages were excessive. A 
man who violently drags a woman out of doors, deserves 
to pay well for it. It is no excuse that he was the owner of 
the house, for it was in the occupancy of Mrs. Hall. She was 
the temporary proprietor. Mrs. Anderson hada right to be 
there, with her consent. 

[2.] Another excuse for his brutality was, that plaintiff, (Mrs. 
Anderson,) had busied herself tattling about defendant and his 
wife. There is no proof of this. Theres is proof only, that he 
charged her with it. If it were proven, it would not justify the 
violence done to her. In addition, the plaintiff in error, without 
any provocation, began the difficulty with Mrs. Anderson, by 
bestowing upon herthe most vulgar and abusive epithets. 10 
Geo. Rep, 37. 

[3.] The several grounds taken for a new trial, other than 
those stated, are unsustainable, -because not supported by the 
proper affidavits. One is, that the plaintiff Mrs. Anderson’s wit- 
ness was, by agreement with her, to share in the verdict. 
Plaintiff in error does not show by whom that is to be proven ; 
nor does he produce the affidavit of any person, that he would 
prove it. Another is, that he was entrapped by the statements 
of the plaintiff’s witness to him, that he (the witness) would 
prove his defence, and therefore he did not procure any testimo- 
ny on the trial. ‘This won’t do without affidavits to show that 
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he could prove these statements. As to the newly discovered 
evidence of Mrs. Hall, her affidavit that she would prove the 
facts stated was indispensable. The party’s own affidavit is 
not sufficient; nor is the excuse that she is a woman, and re- 
sides sixteen miles from the Gourt house, sufficient. He might 
have gotten her affidavit, je. use of a little diligence. 10 
Geo. 511. Let the judgment be affirmed. 








No. 76.—Curtis Pererson, plaintiff in error, vs.. MARGARET 
A. Orr, defendant. 


{1.] A Court of Equity will not interfere to restrain a trespass, by injunc- 
tion, unless it be destructive to the very nature and substance of the es- 
tate, or unless irremediable mischief would ensue, unless immediate relief 
was granted ; or where, from the difficulty of the proof, or some other pe- 
culiar circumstance, this conservative remedy is imperatively demanded. 


{2.] A purchaser of land, under a bond for titles, who has paid the purchase 
money and gone into possession, holds a legal title. 


[3.] The distinction betweén a legal and an equitable title, consists in the 
payment or non-payment of the purchase money. 


In Equity, in Randolph Superior Court. Decision by Judge 
‘TAYLOR. 


For the facts of this case, see the decision of the Court. 
Moreton and Devon, for plaintiff in error. 

Barry, for defendant in error. 

By the Court.—Lumpxw, J. delivering the opinion. 


[1.] This was an application for an injunction, upon the fol- 
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lowing statement of facts, i in the bill exhibited to the Chancel- 
lor: 

On the 4th of August, 1851, Margaret A. Orr sold to Wil- 
liam T. Cooper lot No. 253 in the 8th district of Randolph 
County, containing 202 and o lf acres, and made to him 
a bond conditioned to execute } the 25th.day of Decem- 
ber next ensuing, provided he paid, at that time, his note of 
$400, given for the purchasé money. ' On the 17th day of No- 
vember, 185!, Cooper sold the land to Curtis Peterson, the 
complainant, for $500, $400-of which was to be paid at the same 
time that his note fell due, and the remaining $100, twelve 
months thereafter. Cooper executed his bond for titles to Pe- 
terson. Cooper’s note to Mrs. Orr was placed in the hands af 
one Daniel Morris; and Peterson’s note for $400, was substituted 
by Cooper for his, which was duly discharged by Peterson, and 
he took a transfer of Mrs. Orr’s bond from Cooper, so that the 
entire purchase money was paid to Mrs. Orr for the land; and 
Peterson held not only the bond of Cooper, but likewise the 
bond of Mrs. Orr to Cooper, to make titles, and under these he 
held possession of the premises. 

Now the bill alleges, that having repaired the fencing, manur- 
ed the land, and made a crop of cotton and other produce, besides 
having expended considerable labor in preparing to erect a saw- 
mill, Mrs. Orr forcibly entered upon the premises, appropriated 
the grown crop, and prevente/ him from carrying out his ar- 
rangenients with regard to the mill, &c., and that she is offering 
to sell the land, and threatens that she will do so, provided an 
opportunity occurs; and the complainant invokes the powers of 
Chancery to restrain her against these actual and menaced griev- 
ances. Is he entitled to it ? 

That the trespasses complained of are not of such a charac- 
ter as to authorize the exercise of the extraordinary preventive 
process of a Court of Equity, we are well satisfied. Our whole 
train of adjudications upon this subject shows this. 

[2.] The only ground upon which Equity would interpose, 
‘ would be because the legal title tothe land was not in Peterson. 


vou. xu 59 
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The bill seems to have been framed, and the case argued in 
behalf of the plaintiff in error, upon this nee, Whereas 
the contrary is most indubitably true. 

[3.] The purchase. money having been fully paid, and the 
occupancy acquired, the title was converted from an equitable 
into a legal title; and Peterson*may resort to his aetion of eject- 
ment, trespass or any other remedy to which, as-owner, he may 
be entitled, for the protection of his’ property. 

And,as to the threat of Mrs. Orr to sell the land, it is a mere 
brutum fulmen—a ‘harmless thunderbolt—an ineffectual men- 
ace—mere sound, signifying nothing. She is incapable of con- 
veying, or a purchaser from deriving a title, under the circum- 
stances of this case, from her. 3 

Let the judgment be affirmed. 











No. 77.—Tue Governor, for the use of Smith & Bassett, plain- 
tiff in error, vs. Ex1as H. Kemp, principal, and Green Mrrcu- 
ELL, Enwarp H. Smatt, and Davin Succorp, defendants in 
error. 


[1.] Where a defendant in ca. sa. had given bond and security to appear at 
Court, and comply with the provisions of the Act for the relief of honest 
debtors, and had failed to file his schedule,‘ and give notice to his creditors 
in terms of the Act, and an order was granted by the Court, ordering that 
said defendant be taken into immediate custody by the Sheriff, and be detain- 
ed without bail or mainprize, until he pay off and discharge the full 
amount of principal, interest, and costs, due on said ca. sa: Held, that the 
order of the Court was sufficiently full and explicit, to authorize the She- 
riff to take the defendant into bis custody and confine him in the eommon 
jail of the County ; and that it was error to reject said order, when offered 
in evidence to the Jury, on the ground that it was not sufficient authority 
for that purpose. 


Suit on Sheriff’s bond, in Decatur Superior Court. Verdict : 
for defendants, and decision of J udge TayLor excepted to. 
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The Governor; for the use’ of Smith & Bassett, brought an 
action against Elias H. Kemp, principal,’and Green Mitchell, 
Edmund Smith, and David Suceord, his securities on his, 
Kemp’s, bond as Sheriff. ~ 

On the trial, ‘the copy of the Sheriff’s bond, and order to sue 
the same, together with the original declaration, were: offered 
and received in evidence. Also a judgment and-capias ad satis- 
Jaciendum issued thereon, from the Superior Court of Decatur 
County, in favor. of Smith & Bassett, against Samuel Cherry, 
upon which said Cherry was arrested ; also the bailbond- made 
by the said Cherry, and his sureties, for his appearance atthe Feb. 
Term, 1842, of said Court, to take the benefit of the Act. Also 
plaintiff offered an order taken at February Term, 1842, recit- 
ing that the said Cherry, not having appeared in’pursuance to the 
terms of his said bond: “It is therefore ordered that the said 
defendant be taken into immediate custody by the Sheriff, and 
be detained without bail or. mainprize until he pay off and dis- 
charge the full amount of principal, interest, and cost due on 
said ca. sa.'and the defendant be in mercy,” &c. To the intro- 
duction of which order, the defendant objected, on the ground 
that said order did not authorize the Sheriff to “incarcerate the 
body of the said Cherry in jail;” which objection the Court 
sustained, and “ruled out the said order as- testimony, on the 
ground that said order was not full enough; to which said rul- 
ing by the Court, the plaintiff by his counsel, excepted. 

The plaintiff then introduced a judgment at Law, of said 
Court, against said Kemp, in favor of Smith & Bassett, rendered 
on an action against said Kemp, for the voluntary escape of the 
said Cherry, and the testimony upon which said judgment was 
rendered, and the ji. fa. issued thereon, together with testimony 
to show that no money had ever been raised thereon. Plaintiff 
thereupon closed his case, and the defendants introduced no 
' testimony. 2 

The Court charged the Jury, “‘that the judgment against 
Kemp, was prima facie evidence for the plaintiffs, of their nght 
to recover against his sureties, provided there:was such a cause 
of action set out therein against Kemp, as authorized them to 


ee. 
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recover. . That in order to make'this judgment evidence against 
Kemp’s sureties, the.plaintiffs should have made such a casé in 
their pleadings..as showed them entitled to recovery; that the 
plaintiffs having-introduced the bond of Cherry, with: sureties for 
his appearance, to take the benefit of the Insolvent Debtor’s Act, 
and there being no evidence of any ezoneretur upon record. dis- 
charging said bond and securities, that the plaintiffs had thereby 
showed that their right of action against Kemp, was not good, 
and that it might be considered. by the Jury’as defeating any 
right set up by. plaintiffs in the action.” Here plaintiffs’ 
counsel moved the Court’ to withdraw said bond of the said 
Cherry, from the consideration of the Jury; which said motion 
the Court overruled. To all of which charge and refusal by the 
Court, the said‘ plaintiffs excepted, and Jury found for defend- 
ants. : 

All of which said several exceptions to the orders, refusals 
and charges of the Court, are assigned for error. 


Su.ivay, for plaintiff in error. 
A. Auten, for defendants.an error. 
By the Court—Warner, J. delivering the opinion. 


[1.] The order from ‘the minutes of the Court, ordering the 
defendant, Samuel Cherry, to be taken into'the custody of the 
Sheriff, which was offered in evidence in. the Court below, was 
improperly ruled out, and should have been admitted to the Ju- : 
ry. 

There is no evidence in the record, going to shew that Cher- 
ry was surrendered “up by his securities on the ea. sa. bond in 
open Court, so-as to require an ezoneretur to have been entered 
on the minutes of the Court. The order of the Court was suffi- 
ciently full, in our judgment, to have authorized the Sheriff to 
have taken the defendant into custody, and to have detained 
him in the common jail of the County in obedience thereto. 
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Let the judgment of the Court below be reversed, on the ground 
that the Court erred in rejecting the order from the minutes of 
the Court, offered in evidence by the plaintiff, at the trial. 





No. 78.—The Administrators of Harrison Jones, : plaintiffs. in 
error, vs. Hawkins H. Nonn, defendant. 


[1] A party plaintiff im ejectment may recover against a tenant who isin 
possession, without claim of-title, on his prior possession, even although he 
may have abandoned his possession, if such abandonment is made anime 
revertendi. 


Ejectment, in Sumpter Superior Court. . Tried before Judge 
‘TAYLOR. 


This was an action of ejectment, brought by plaintiffs, te re- 
cover a lot in the ‘Town of Americus, upon the following state 
of facts: Plaintiffs introduced Lott Warren, who testified that’ he 
(witness) purchased the lot on which is situate the premises in 
dispute, in the year-1835, of one Kenuy, and thereupon went into 
possession of the premises. While in possession, he sold to 
Harrison Jones, the administrator ; that after that, one James Bas- 
sey went into possession of the lot, under a contract for purchase 
and held the same under Jones for several -years, making 
improvements, and erected a dwelling house and other houses, 
then moved away ;‘the premises remained unoccupied for several 
years, say fouror five. The plaintiffs then proved by one Ronald- 
son and others, that one Edmnod Nunn, the father. of the defend- 
ant, several years after the vacation of the premises by Bassey, 
went into. possession thereof, and resided thereon for several 
years ; also rented out the place, and made improvements .there- 
on to the value of seven hundred dollars; then sold premises 
to witness, but subsequently rescinded the trade, saying that he 
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had taken advice of counsel, white formed Shims he had no title 
to the lot. That the said Nunn held possession four or five 
years, and that defendant moved into possession soon after, ‘and 
that Edmond Nunn said he was willing to abandon the premises, 
“if Jones would charge him no rent;” and also by W. Harris, 
that the lot had been sold at Sheriff sale, as he understood ; that 
defendant was still in possession. . Plaintiffs also introduced let- 
ters of administration on the estate of Harrison Jones, deceased. 
Also, deed from Warren to Jones, dated 7th March, 1836, and 
then closed their case. Upon this state of facts, his Honor Judge 
Taylor then charged the Jury, 

That the possession of Jones was not such as would en- 
title the plaintiffs to recover as his representatives ; that the deed 
from Warren to Jones, was not sufficient evidence, of written 
title to authorize the plaintiffs to recover; that the possession 
of Warren and Jones at so remote a period, was not such a 





a color of title, unsustained by a possession immediately pre- 
ceding the commencement of this action, and of which plain- 
tiffs had -been ousted by the trespass of defendant ; and that 
such possession might have made Warren’s deed to Jones a 
good title, and such an one as they could recover. upon, under 
the deed; and that the Jury could not regard defendant ‘as a 
trespasser, until plaintiffs proved themselves entitled to recover. 
To which said several charges, the plaintiffs excepted, and all 
the points in this charge are assigned for error. ( 


T. R. R. Coss, for plaintiffs in error. 

Sietaviti for defendant in error. : 

By the Court,—Nisser, J. delivering the opinion. 

[1.] The question made here, grows out of the evidence, and 
itis necessary therefore to state it. ~ The plaintiff -below proved 


that his intestate, Harrison Jones, bought the premises in dispute 
from Lott Warren, who had previously purchased from one 
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Kenedy ; that one: Bassey went. into possession undera con- 
tract.of purchase, and held the same under Jones, for several 
years, making improvements thereon by. erecting a dwelling 
house and kitchen, and then moved away. The premises'then 
remained unoccupied for four or five years, when Edmond Nunn 
went into possession, and resided on them. several years, and 
rented them out-several years. Edmond Nunn also made ‘im- 
provements on the lot to the value of several hundred - dollars. 
He then sold the premises to one Ronaldson, but this sale-was 
soon thereafter rescinded, the vendor—Edmond Nunn, giving as 
areason for.rescinding it, that he had taken the advice of coun- 
sel, and was informed that he had no title to thelot. Ronald- 
son went into possession, but moved away when his contract 
with Edmund Nunn was rescinded, and the defendant, Hawkins 
Nunn, moved on to:the premises immediately thereafter, and 
was in possession when the suit was brought, It was also in 
evidence that the. house and lot had been sold at Sheriff’s-sale, 
but.as whose property does not appear; and that whilst Ed- 
mond Nunn was in possession, he had said that he was willing 
to abandon the premises, if Jones would charge him no rent. 
‘The plaintiff also read.in evidence a.deed for the premises from 
Lott. Warren to Harrison Jones, dated in 1836. " 
The point in the case is this: was the plaintiff entitled to re- 
cover.upon the possession of his intestate, as proven against the 
defendant, who entered without color of claim or title.as an in- 
truder? The presiding Judge instructed the Jury that he could 
not. It is not questioned, but that the plaintiff in ejectment 
must rely upon the strength of his ewn title, and hot upon the 
want of title in his adversary. And it is well settled, too, that.a 
plaintiff in ejectment’ may recover upon a prior possession, 
against a possession acquired by mere-entry. 5 Geo. R. 39. 
In this case it is not pretended that the defendant, Hawkins 
Nunn, went into possession under claim of title whatever. Thd 
point made by the defendant in error, is that Jones, although he 
went into possession under his deed from Warren, abandoned 
that possession voluntarily, and having so abandoned it, his re- 
presentative cannot recover upon the strength of his-prior pos- 
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session. In reply it is said, that to prevent a recovery upon-prior 
possession, by abandoning it, the abandonment must be without 
any purpose of resuming it, and if there is the animus revertendi, 
the plaintiff may recover; and farther, that whether there is the 
animus revertendi, isa fact tu be left to the Jury. There can be 
no question that if the proposition of the counsel for the plaintiff 
in error, that the abandonment, to defeat a recovery, must be with- 
out ‘the animus révertendi, be a sound one, that the fact whether 
there was or not the animus revertendi, must be left for the ascer- 
tainment of the Jury. So the question is narrowed down to 
this, ‘‘ van a plaintiff in.ejectment recover upon prior possession 
against a tenant. entering as an intruder, who has abandoned 
that possession with a purpose of resuming it?” We think that 
he can, and remand this cause, with instruction that it be left to 
the Jury to determine whether in this case Jones’ possession 
was abandoned. with or without a mind of returning. . 

Direct authority upon this question, f find to be very scarce— 
it must be decided therefore mainly upon principle. Posses- 
sion is one, although the lowest grade of title. . Itis prima facie 
evidence of a legal title, until some act.is done by the rightful 
owner to divest this - possession, and assert his title. Hence it 
is; that as against. one who can show no better title than naked 
possession, a-plaintiff who has had prior: possession, may re- 
cover upon * possession. Being prior in time and equal, in 
degree with that of the defendant, it prevails against it. Upon 
what then, does the idea go, that this-possession, when abandon- 
ed, cannot prévaii against the possession of another subsequent- 
ly acquired? I suppose it must be founded upon the rudiment- 
al propositions that before society was fully organized, property 
was evidenced by appropriation, and that when the possessor 
chose to,abandon the possession, it became, as Blackstone says, 
“naturally speaking, publici juris'again,” and hable to be appro- 
priated by the next occupant. But even when this primal law 
of property. prevailed, both the possession and the intention to 
possess, must havé ceased before the right of the first oecupant 
was divested ; for if one was possessed of a jewel, and lost it, 
or dropped it. by accident, and another found it, the loser was 
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still the owner. I assume then that to abandon property, the 
possessor must vacate the possession without any intention of 
resuming it. If this be so, of course it is true that when one 
vacates the possession with the intention of returning to it, he 
has not abandoned the property. Andit is upon the idea that 
the first proprietor has abandoned the property, that is, made 
derelict both his title and possession, that a subsequent posses- 
sion can prevail against him. (For caution’s sake, I remark, pa- 
renthetically, that I do not speak of possession in this opinion, on 
either side, which by lapse of time, has ripened into a.statutory 
title.) Dereliction, by the civil law, is the voluntary abandonment 
of goods by the owner, without the hope or the purpose of re- 
turning to the possession—sine spe revertendi et sine animo rever- 
lendi. 1 Bro. Civ. Law, 239. Woods’ Civ. Law, 156. And the 
dereliction of the civil law is, upon principle, that which to:my 
mind alone, will in the cases contemplated, defeat a recovery in 
ejectment upon prior possession. I find, in Smith vs. Lorillard the 
doctine above stated, taught by (Ch. Kent, in so many words. 
He says, “A prior possession short of twenty years, under a claim 
or assertion of right, will prevail over a subsequent possession 
of less than twenty years, when no other evidence of title ap- 
pears on either side. It is, however, to be understood in the 
cases to which the rule of evidence applies, that:the prior pos- 
session of the plaintiff had not been voluntarily relinquished 
without the animus revertendi.”” The Chancellor’s opinion there- 
fore was, that although the possession is voluntarily relinquished, 
yet if there is the animus revertendi, the plaintiff may recover. 
And in the same case, he seems to adopt, in regard to abandon- 
ment, the meaning of the civil law, which, as I have shown, is 
an abandonment without the hope or intention of returning. 
Speaking of a tenant’s possession having so matured as to toll 
an entry, he says, “but until the possession of the tenant has be- 
come so matured, it would seem to follow, that if the plaintiff 
shows a prior possession, upon which the defendant entered, 
without its having been formally abandoned, as derelict, the pre- 
sumption arising from the tenant’s possession is transferred to the 
prier possession of the plaintiif, &c.” 10 Johns. R. 356. So, 
VOL. x1 00 
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in Clemens vs. Gotshall, it was held'that a man does not lose his 
settlement by leaving it for a temporary purpose, if he retained 
the animus revertendi. 4 Yeates R. 330. Ibid, 534. The case 
read from 5 Munford’s Reports, by the counsel for defendant in 
error, is fully to the point, that a plaintiffin ejectment cannot re- 
cover upon possession, after he has abandoned it. No question 
was made in that case, however, about the animus _revertendi, 
and I am well satisfied that the criticism made upon it by Mr. 
Cobb, counsel for plaintiffin error, is correct, and that is, that it 


‘rules that when there is an abandonment without the animus 


revertendi, the plaintiff can’t recover, but does not deny that he 
may recover if there is the animus revertendi. 

That there is some evidence in this case, that Jones had the 
animus revertendi, cannot be questioned. He>went.into posses- 
sion as purchaser from Warren, and Bassey went in under him, 
by virtue of a contract of purchase. What that contract was, does 
not appear. It may not have been complied with—probably 
was not, and the contract was abandoned. Whilst Bassey 
was in, at all events, the witness says he held possession un- 
der Jones. When he left, the house and Jot was vacant, but up to 
that time, Jones had not made any abandonment. The vacan- 


cy occurred between Bassey’s removal and Edmond Nunn’s 


entering. How Edmond Nunn got in, does not appear; but he 
himself admits that he had no title, and said that he would give 
up the possession if Jones would not charge him rent. This is 
some proof that Jones had not quit the possession with a pur- 
pose never to return; but on the contrary is, to some extent, de- 
monstrative that.he was still asserting a claim, and therefore 
purposing to regain possession. 

So that question must go to the Jury. 
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No. 79.—Tue Banx or St. Mary’s, plaintiff in’ error, vs. THE 
Srate or Georeia, &c. defendant. 


[1.] An informer who commences qui tam action under a penal Statute, 
does not acquire thereby a vested right to the forfeiture; his claim to the 
penalty is inchoate only, and cannot be fixed, except by judgment. 


{2.| No judgment can be rendered on a repealed Statute; the repeal pre- 
vents the imperfect right from being consummated; and it is competent 
for the Legislature to pass such repealing Statute at any time:beiore final 
judgment ; and it matters not whether the whole penalty, when reovered, 
is given to the public or to the prosecutor, or it is divided between them. 


[8.} In civil cases, the Jury are bound to find the law as it is propounded to 
them by the Court. 


[4.] Acts of the Legislature in undoubted collision with the Constitution of 
the State, or of the United States, are, ipso facto, void; and the Courts 
have the power, and it is their duty, however irksome the performance, to 
declare them a nullity. 


Action on the case, in the nature of a qui tam action. Tried 
before Judge Iverson. November Adjourned Term of Musco- 
gee Superior Court, 1852. 


This was an action brought upon the information of Philip A. 
Clayton, against the Bank of St. Mary’s, for the recovery of the 
penalty imposed by the Act of 1835, for the issuing of change 
bills, being bills under the denomination of five dollars. On 
the trial, the issuing of one hundred and ninety bills of 
this description, (identified before the Jury,) was proven. 
A verdict was rendered in favor of the plaintiff, for the 
half of the penalty affixed by the Statute for the issuing 
of these several bills, viz: $47,500. A writ of error was 
sued out to the rulings and decisions: of the Court upon 
this trial. The view taken by the Supreme Court, renders it 
unnecessary to set forth these several decisions; the case turn- 
ing upon the question whether the Act passed by the Legisla- 
ture of 1851-2, repealing the Act of 1835, (under which this 
action was brought,) after suit commenced, but before judgment, 
relieved the defendant from that portion of the penalty, (viz: 
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one-half,) which under the Act of 1835, went to the informer. 
The Court below held that it did not. 


~w 


Benning and Moses, for plaintiff in error. 
B. Hinz and C. Wituiams, for defendant in error. 
By the Court-—Lumpxiy, J. delivering the opinion. 


The Act of the Legislature of Georgia, passed December 
24th, 1832, to prevent the circulation -of bank bills under the 
denomination of five dollars, within the State, provides—“ That 
from and after the first day of September next, it shall not be 
lawful for any bank, or body corporate, invested with banking 
priviliges, or person or persons whomsoever, within the limits of 
this State, to issue, emit, pay away, pass, or circulate, any bank 
bill, note, ticket, or paper, purporting to be a bank note, or of 
the nature, character, or appearance of a bank note, o1 calcula- 
ted for circulation as a bank. note, either of the Banks of this 
State, or of any other State, of a less denomination than five 
dollars. Provided, that nothing therein contained, shall be so 
construed as to make it unlawful for any corporation or person 
or persons whomsoever, to present for payment, or in any other 
mode transmit for redemption to any bank, either of this or any 
other State, any bill or bills of such bank, of the denomination 
aforesaid, remaining in circulation after the time aforesaid, with 
a view and in the mode to stop the future circulation thereof.” 
And, 

“ Any bank or corporate body, or person or persons whomso- 
ever, offending against the provisions of the first section of this 
Act, shall forfeit the sum of one hundred dollars, to be sued for 
in the name of the State by any licensed attorney, on the appli- 
cation of any informer cognizant of such offence, who shall be a 
competent witness on the trial, and recovered by an action of 
debt, or on the case, in any Court of competent jurisdiction in 
this State, witli full costs ; one-half whereof when recovered, shall 
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be paid to the use of the State, and the other half to the use 
of the informer.” And, 

“‘ Each and every issuing, passing away, or circulating of each 
and every such bank bill or note, as is specified in the. first sec- 
tion of this Act, contrary to the spirit, true intent and meaning 
thereof, shall constitute a new, separate, and distinct offence, 
and -shall be liable to a new, separate, and distinct penalty.” 
Cobb’s New Dig. pp. 99, 100. 

The Statute amendatory of this, approved December 22d, 
. 1835, enacts—* That from and after the- passage of the same, 
it shall not be lawful for any bank or body corporate, or person 
or persons whomsoever, within the limits of this State, to issue, 
emit, pay away, pass or circulate any bank bill, note, or ticket, 
or paper, purporting to be a bank note, or of the nature, char- 
acter, or appearance of a bank note, or calculated for circula- 
tion as a bank note of either of the banks of this State, or of any 
other State, of a denomination other than of the denomination of 
five dollars, ten dollars, twenty dollars, fifty dollars, hundreds of 
dollars, or thousands of dollars.” And, 

“ Any bank, or body corporate, or person or persons whom- 
soever, offending against the provisions of this Act, shall forfeit 
for each offence, the sum of $500, to be recovered and applied 
as provided for by the second section of the Act hereinbefore 
recited. And that the third section of that Act, shall in like 
manner.apply. to and govern in cases provided by this Act.” 
Cobb’s New Digest, 102. 

This action on the case que tam, was brought in the name of 
the State upon the information of Philip A. Clayton, mm the Su- 
perior Court of Muscogee County, to recover of the Bank of St. 
Mary’s the penalty for issuing and passing three hundred 
change bills, contrary to the provisions of the foregoing Acts. 
On the 23d day of December, 1852, the cause came on to be 
heard and tried before Judge Iverson, when the Jury found for 
the plaintiff $47, 500, with cost of suit. 

During the progress of the trial, objections were taken to the 
declarations, to the evidence, to the refusal of the Court to 
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_ charge as requested by defendant’s counsel, and to the charge 
as given. 

We shall examine none of the numerous technical questions 
spread out upon this record. We should probably affirm the 
rulings of the Court below on most of them. _ The only points 
we propose to. consider and decide, are 

1. Whether the law under which this penal suit was prose- 
cuted was repealed before the rendition of the judgment? And, 
2. If so, does that repeal bar this action? 

[1.] It would, in our judgment, be a waste of time to under- 
take to demonstrate that the Statutes of 1832 and 1835, were 
repealed by the Act of 1851-2. Pamphlet Laws, pp. 25, 26. 
The Act of 1832, was passed to prevent the circulation of bank 
bills under the denomination of five dollars; as ones, twos, 
threes, fours, as well as the fractional parts of a dollar; and 
imposes a penalty of $100 for every violation. of its provisions. 

But finding from experience, that the benefits intended to be 
secured to the currency of the country, were partially frustrated 
by the emission of bills between the denominations of fives, 
tens, twenties, fifties, hundreds and thousands, the Act of 1835 
was passed to restrict the circulation exclusively to these num- 
bers; and a forfeiture of $500, was inflicted on any bank, cor- 
poration, or individual, for each offence against its provisions. 

The Act of 1835, enlarges the Act of 1832, by extending the 
prohibition to all but a certain description of hills, as wel] those 
above as those below the denomination of five dollars; and 
makes it more efficient and stringent, by substituting for the 
penalty of one hundred dollars, a fine of five hundred. The 
Act of 1835 includes every offence described in the Act of 1832, 
and creates new ones. Taken together, they prohibit, in toto, 
certainly, the emission or circulation of all change bills whatso- 
ever... Let us turn now, to the repealing Act of 1851-2. It 
purports. by its title, to be “An Act in relation to the issuing of 
change bills and private banking; for the punishment of the 
same, and-to authorize the banks of this State to issue bills of 
certain denominations, and for other purposes.” 

The preamble most truthfully recites, as any one will disco- 
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ver, who will search through the voluminous mass of legislation 
which the Code contains upon the subject of “Change Bills, 
Banks and Banking,” that, “‘ Whereas, a great number of Acts 
have been passed by the Legislature on the subject of Change 
Bills and Private Banking, in which some contain provisions in 
conflict with others ; some expressly repeal others ; some impose 
taxes upon change bills, and thus are claimed to legalize the 
issue of such bills; and some are obscure and hard to be under- 
stood, whereby it has become difficult if not impossible to tell 
what the law is on the subject, to the great encouragement of 
such as are disposed to indulge in the practice of private bank- 
ing ; therefore, 

“Sec. I. Be i enacted,” &c. “ That from and after the pas- 
sage of this Act, no person or body corporate, shall make, issue, 
pay away, or put in circulation, any bill, or note, check, or other 
device, calculated or intended as a circulating medium, as 
money or instead of money, or to serve wholly or in part as 
money, except such person or body corporate a have been 
previously authorized by law to issue the same.’ 

“Sec. II. If any person or body corporate shall violate any 
of the provisions of the first section of this Act, or shall aid in its 
violation, they shall be liable to be indicted therefor, and on 
conviction, shall, for every offence, be punished, in the case of 
a corporation, by a fine of not less than fifty nor more than five 
hundred dollars, at the discretion of the Court; and in the case 
of a natural person, by a fine of not less than fifty and not over 
five hundred dollars; or by imprisonment in the common jail of 
the County, for a period not over six months, at the discretion of 
the Court; but no person who is not concerned in the issue of 
any such bills or notes, shall be liable to any penalty for paying 
the same away or putting the same in circulation.” 

“Sec. III. Whenever the punishment shall be by fine, the 
proceeds shall be paid, after deducting the expenses of the pros- 
ecution, one-half to the informer, and the other to the Copaty 
Treasury.” 

“Sec. IV. That the bills, notes, or checks, if paid away, or 
tendered in payment, contrary to the prohibitions of this Act, 
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shall, notwithstanding any thing contained i in this Act, be valid 

and.collectable the same as any other note, bill, or check, and 
shall be subject to taxation at the discretion of the Legislature ; 
and Acts imposing taxes upon them shall not be considered as 
legalizing the making, issuing, paying away, or tendering in 
payment such bills, checks, or notes.’ 

“Sec. V. That'the Act entitled an Act more effectually to 
prevent the evils of private banking, and to stop the issuing and 
circulation of the bills and notes of unchartered banks and pri- 
vate bankers, and the bills and notes usually called change bills, 
approved December 18th, 1818; and all other Acts respecting 

change bills or notes, or bills or notes, under the denomination of 
¥ Jive dollars, are hereby repealed ; and all. the penalties imposed by 
the same, or by any of them,‘are hereby remitted.” 

“Sec. VI. That all specie-paying and solvent banks of this 
State, be and they are hereby authorized to issue small bills of 
the denomination of one, two, three and four dollars, under the 
liabilities and restrictions of their respective charters: Provided, 
no bank shall issue an amount of such bills under the denomi- 
nation of five dollars, above peed per cent. on the capital 
stock of said bank actually paid in.’ 

“Src. VII. That all laws and parts of laws wilitating against 
this Act, be and the same are hereby repealed.” 

Could language be broader? ‘This Act repeals, by express 
designation, or words so comprehensive as to embrace necessa- 
rily every previous Statute passed by the State upon the sub- 
ject of change bills and private banking, and substitutes in their 
place a new Act, covering the whole subject-matter of all the 
former legislation, It alters, amends, and consolidates the 
whole. Ifthe paper put in circulation by the defendant. were 
“change bills or-notes, or bills or notes, under the denom- 
ination of five dollars,”—and such the deelaration describes them 
to be, and such in common parlance, they were, whatever may 
have been their technical form—and the emission of the same 
was prohibited by the Acts of 1832 and 1835, or either of them, 
or any other law, these laws are expressly repealed; and all the 
penalties imposed by the same or any of them are hereby remit- 
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ted. I deem it unnecessary to do more than’ to > bring the law 
under which this proceeding was ‘instituted and» the repealing 
Statute im juxtaposition, to show that the former is repealed by 
the latter; and that all pains and penalties previngelg incurred 
were expressly remitted. 

Indeed, ex concesso, not only does the late Act repeal the old 
law, but it was meant by the Legislature to control this case. 
This is admitted on the’ face of the record. 

The bill of exceptions states that, as a part of the plaintiff’s 
proof, the notes upon which this gui fam action was brought): 
were read in evidence to the Jury—being ninety in ‘number, 
of the denomination of fifty cents each, and one hundred of the 
denomination of ‘twenty-five cents each. According to the 
testimony, then, the Bank of St. Mary’s had- issued and _circu- 
lated. one hundred and mnety notes; and estimating the penal- 
ty under the Act. of 1835, at $500 for each offence, it made 
the whole forfeiture . $95,000. But the verdict was only for 
half that sum, viz: $47,500. Thus, conceding that the repeal- 
ing Act applied to the case as made, and that the General As- 
sembly had the power to remit that portion of the fine’ which 
would have accrued to the State. The verdict and judgment 
arefor the moiety only, coming to the informer—the finding - 
would be manifestly against the uncontradicted evidence as to 
the number of notes put in circulation, upon any other hypothesis. 

[2.] But the main question in this case is, whether any 
judgment can be rendered in-an action founded on a_ penal 
Sfatute, after its repeal? 

We. are clear, ia upon principle and precedent, that a pen- 
alty cannot be recovered, after the expiration of the law which 
imposes it, either by its own limitation, or’a repeal by the power 
which enacted it, without an express provision to that effect, in 
the repealing Statute; and that it makes no difference whether 
the penalty, when recovered, goes entirely to the publi¢e or to 
the informer, or whether, as in this case, it is divided between 
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‘he general position, that where a Statute creating an offence, 
is repealed by a subsequent Statute, that no punishment can 
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be inflicted after the repeal of the first Statute, is too well: es- 
tablished to be now controverted. The doctrine is at least as 
old as Hawkins and Hale ; and has passed into an axiom in the 
science of criminal jurisprudence. If it were res integra, the 
reason of the rule would be too obvious to admit of doubt or 
difficulty. Every one feels the injustice of punishing a man 
for an act which the law no longer considers a crime. Public 
policy may forbid that, at one time, which under other circum- 
stances, would not only be deemed innocent, but highly meri- 
torious. 

To illustrate ‘this proposition, take the subject of the curren- 
cy itself. None is more apposite. 

, All sound-minded men, who are versed in the science of Po- 
litical Economy, admit the superiority of a metallic over a pa- 
per medium. Hence the series of Acts passed in this State 
against Change Bills and Private Banking, beginning in 1818, 
and running through all the intermediate years, with occasional 
interruptions only, down:to the present period.. But during the 
financial crisis of 1837-8-9, a general suspension of specie 
payment occurred, not only in this State, but throughout the 
Union. To borrow the forcible language of one of the learned 
counsel, who argued this cause, the commercial crisis of these 
years shook the banks “from turret to foundation stone.” The 
little specie that had circulated in the community was soon ab- 
sorbed, and silver and gold coin were seen no more. 

Would it be seemly, during such an emergency, to be insisting 
on the superiority of hard money, when’ it was impossible to 
supply itto meet the necessities of the times? Ought rigorous 
penalties to be enforced against the circulation of change bills, 
‘when it is the best medium of buying and ‘selling, barter and 
exchange, that could be obtained? The times change, and the 
legislation of a people change with them. Hence, we find in 
our Digest, acts of pardon and indemnity for the past, and the 
Legislature remitting all forfeitures incurred under existing 
laws, in consideration of the necessity which gave rise to. the 
commission of the offence. 

It has been well said that it would not be less absurd to pun- 
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ish a man for an act which is not illegal at the time the punish- 
ment is inflicted, than to _punish him for one which. never has 
been declared illegal. 

So much for the principle involved in this question. Upon 
an examination of the authorities, it will be found that it has 
been settled, not only in England, but by a series of adjudi- 
cations, distinct‘and continuing on in an almost unbroken cur- 
rent, both in the State and Federal Courts of this country. 

In 2 Wendell’s Blackstone, pages 436, 437 and 438, the doc- 
trine upon this subject is thus stated: “A judgment in conse- 
quence of ‘some suit or action in a Court of justice, is frequent- 
ly the means of vesting the right-and property of chattel inter- 
ests in the prevailing party; and here we must be careful to dis- 
tinguish between property, the right of which is before vested in 
the party, and of which only possession is recovered by suit or 
action, and: property to which a man before had no determinate 
title or certain claim, but he gains as well the right as the pos- 
session by the process and judgment of the law. Of the form- 
er sort are all debts and choses in action; as if a man gives 
bond for £20, or agrees to buya horse at a stated sum, or takes 
up goods of a tradesman upon an implied contract to pay as 
much as they are reasonably worth ; in all these cases, the right 
accrues to the creditor, and is completely vested in him, at the 
time of the bond being sealed, or the contract or agreement made ; 
and the law only gives him.a remedy to recover the possession 
of that right which already, in justice, belongs to him.” 

‘¢ But there is, also, a species of property to which a man has 
not any claim or title whatever, till after suit commenced 
or judgment obtained in a Court of Law; where the right and 
remedy do not follow each other, as in common cases, but ac- 
crue at one and the same time ; and where, before judgment had, 
no man can say that he has an-absolute property, either in pos- 
session or in action. Of this nature are such penalties as are 
given by particular Statutes to be recovered on an action popu- 
lar ; or in other words, to be recovered by him or them that 
will sue for the same, such as the penalty of £500, which 
those persons are, by several Acts of Parliament, made liable to 
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forfeit, that in being in particular offices or situations in life, neg- 
lect to take the oaths to the Government; — se is giv- 
en to him or them that wil sue for the same.’ 

““ Now, here it is clear that no particular person, As or B, has 
any right, claim or demand in or upon: this. penal sum, till after 
action brought; for he that brings his action and can dona fide 
obtain judgment first, will undoubtedly secure a title to’ it in 
exclusion of every body else. He obtains an inchoate, imperfect 
degree of property, by commencing his suit; but it is not ‘con- 
summated till judgment; for if any collusion appears, he loses 
: the priority he has gained. But otherwise the right so attaches 
in thefirst informer, that the King, (who, before action brought, 
may grant a pardon, whieh shall be a bar to all the world) can- 
not, after suit commenced, remit anything but his own part of 
the penalty. ~ 

“For by commencing the suit, the informer has made the- 
popular action his own. private action, and it is not in the pow- 
er of the Crown or of anything but Parliament, to release the in- 
former’s interest. ‘This, therefore, is one instance where a suit 
and judgment at law are not only the means of recovering, but 
also of acquiring property; and what is said of thisone penalty, 
is equally true of all others that‘are given thus at large toa 
common informer, or to any person that will sue for the same. 
They are placed, as it were, in a.state of nature, accessible by 
all the King’s subjects, but the acquired right of none of them ; 
open, therefore, to the first occupant, who declares his inteitibe 
to possess them by bringing his action, and who carries that 
intention into execution, by obtaining judgment to recover them.” 

If good taste demands an apology for extracting so copiously 
from the horn-book of the profession, let it be found in the 
fact that subsequent adjudications have shed but little additional 
light upon this full and clear statement of the point under inves- 
" tigation in the text of the commentator. 

I will refer to a few, only, of the multitude of odio cases 
which might be cited in support of the proposition, that where 
an Act of the Legislature repeals a former Act, imposing:a pen- 
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alty, such penalty cannot be recovered after. the repeal of the‘law 
by which it is imposed. 

Under the Insolvent Debtor’s Act, (1 Geo. HI,) one Miller was 
compelled, by a creditor, at the Sessions at Guildhall, to give 
up his effects, and . he accordingly signed and swore to. his 
schedule. But some circumstance arising, the Court adjourn- 
ed his discharge tilt the next sessions... In the meantime, the 
Statute 2 George Ill. passed, which repealed the compelling 
clause—motion for a mandamus to the Justices now to proceed 
to grant Miller his discharge, the jurisdiction having attached 
before the clause was repealed. But, by the Court:—Nothing 
is more’clear than that the jurisdiction is now gone; and: that 
we cannot grant any such mandamus. Even offences commit- 
ted against the clause (while in force) could not have been now 
punished without a special clause to allow it; and therefore a 
clause is inserted in the repealing Statute for that purpose. 1 
W. Blackstone’s Rep. 451. 

In Lewis vs. Foster, (1 N. Hamp. Rep. 61,) a judgment had 
been rendered for a penalty undera Statute, which gave the 
whole penalty to the plaintiff Under the practice in that State, 
the original defendant brought his action to teview the judg- 
ment. Before execution, the section of the law upon which the 
action was founded, was repealed. without-any. saving ‘clause ; 
and the Court were of the opinion, that the plaintiff’s right of ac- 
tion was taken away, by the repeal of the law on which it was 
founded. They say it is clear, that if the law had been repeal- 
ed before the first judgment, the plaintiff could not have recov- 
ered. 

In the Oriental Bank vs. Freese, 18 Maine, (6 Shepley, 109,) it 
was held, that when a party, by Statute provisions, becomes 
. entitled to recover. a judgment in the nature of a penalty, fora 

sum greater than that which is justly due to him, the right to 
the amount which may be recovered does not become vested till 
after judgment. 
~ In The People vs. Livingston, (6 Wend. R. 526,) it is said, it 
will not be denied that it iscompetent for the Legislature to re- 
peal any Act-upon which suit has been brought, and if the re- 
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peal is absolute, such suit is at an end. - For instance, the pres- 
ent Statutes prohibit gaming, and allow an action to be brought 
to recover back money won at play; an action is brought and 
ready for trial; the day before the Circuit, the Legislature re- 
peals the Act; that suit-dies, because the Court has no jurisdic- 
tion to. proceed, and the party has no right to recover the mon- 
ey. Such right did exist, subject. to the contingency of obtain- 
ing a judgment, and such jurisdiction, too, existed ; but both have 
been taken away, because the means of enforcing the right no 
longer exists. The common repealing clause isso much a 
matter of course with the Legislature, that the continuance of 
the suit, and the enforcing of the right seem so much like a 
Common Law,,or, perhaps constitutional right, that we are un- 
willing to believe that it has been or can be infringed. But it 
cannot be denied that the Legislature possesses the power to take 
away, by Statute, what was given by Statute, except vested 
rights.” 

What the Court mean by vested rights, may be plainly infer- 
red from the decision itself; it is an inchoate right acquired by 
_ commencing the suit, and consummated by judgment ; for then, 
and not before, it becomes a contract ; fora judgment is a con- 
tract of record. 2 Bl. Com. 465. The obligation of which no 
State Legislature, under the Constitution, can impair. 

. Inthe matter of Fenelon’s and Mc.Master’s Petition, (7 Barr. 
173,) the Court say, “the 4th section repeals all former laws 
inconsistent with the provisions of the said supplement. The 
proceedings, therefore, on the petition of Fenelon, under former 
laws, being incomplete and in /iert, were arrested, as with the 
touch of a torpedo, and the Court and those vested with author- 


ity in the subject matter, could proceed no- further under these’ 


- laws,” citing 11 Pick..350. 1. Hamp.61. 3 Halst. 48. 
17 Mass. 240. 7 Ibid, 140. ‘ But,” continues the Court, “a 
more decisive case to the same effect, is Stoever vs. Immell, (1 
Watts, 258,) where the Court say, “Ifthe proceedings were 
imperfect, when the Act under which it was begun, expired, 
what has. been done since is simply void and needs no reversal.” 
And in the same book, “(Commonwealth vs. Beatty, page 382,) 
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where it was: ruled, that a remedy having- been provided by 
Statute, and proceedings instituted under it, but during. their 
pendency, the Statute was repealed, the remedy. thereby was 
taken away, and any further proceedings to enforce it} illegal. 
The proceedings under the old Act, were incomplete at the time ;: 
so much of that Act as was inconsistent with’the Act of 1847, 
was superseded and repealed,-and they could never have been 
completed under the old Act of 1836.” 

The case of Buckallew against Ackerman, cited from Halsted’s 
New Jersey Reports, is short, but exceedingly strong. A Statute 
passed in that-State, prohibited an act, and imposed a_ penalty 
of $10 upon persons committing the same, to be recovered in 
an action of debt, by any person who would sue for the same. 
A subsequent Statute made the offence indictable, and the offend- 
er liable to afine of $20. ‘The Supreme Court held, for the rea» 
sons expressed in the case of Perrine vs. Van, note,(1 Southard, 
146,) that the Act of February, 1814, repealed by implication 
the Act of 1797, upon which the action was founded, upon the 
familiar maxim, that leges posteriores, priores contrarias abrogant, 
and consequently reversed the judgment of the Circuit Court, 
sustaining the. action. a 

In the Commonwealth vs. Welch, (2 Dana’s Rep. 330,) it was 
held, that where a penal Statute gives the amount recovered, or a 
part of it to a prosecutor, his title to it depends upon the recovery ; 
till which he has no vested:right that will prevent a repeal of ' 
the Statute from discharging an offehder. 

The Statute of Kentucky, under which this point arose, makes 
it the official duty of County Attorneys, to prosecute all persons 
violating the Act, and gives “half the amouat recovered,” by 
way of compensation. And the Court of Appeals evidently lay 
stress upon the peculiar words of the Act. They say, “there is 
no language vesting an interest before the recovery.is actually 
had. Until judgment rendered, we perceive no vested interest in the 
attorney. Hence, there is nothing which prevents the Legislature 
from controlling the whole matter as it pleases.” 

The same phraseology is employed, as is seen in the Act of 
1832, under which this suit is prosecuted, except that it is much 
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stronger. The Kentutky Statute ¢ gives ‘half the amount recoy- 
ered.” Ours directs, that one half of the penalty; “ when recov- 
ered, sball be paid to the use of the informer.” 

-In Allen vs. Farun, (2 Bailey’s Rep. 584,) it was desided that 
a qui tam action-is defeated by the repeal at any time before 
judgment, of the Statute upon which it was founded. 

This was an action of debt, upon the Act of 1777, to recover 

treble the amount of a sum of money, loaned by the defendant 
to one Satterwhite, upon an usurious.interest. The first section 
of the Act prohibits the taking of more than seven per cent. per 
annum, upon loans of money, &c. under the penalty of forfeit- 
ing treble the value of the money, &c. so lent; one half: to the 
use of the State, and the other half to him-or them that will 
inform and sue for the same. , 

In delivering the opinion, the Court say, “ the plaintiff’s coun- 
sel have relied ‘on the ground, that as soon as the offence was 
committed and proceedings were instituted for the recovery of 
the penalty, a right vested in the’plaintiff, which the Legislature 
could not take away. I cannot admit the correctness of the 
proposition. ‘The farthest that the argument can be legitimate: 
ly extended, would be that an inchoate or imperfect. interest 
commenced. The right itself had not vested, nor do I conceive 
it could vest, until the money was) received. _ Up to that time it 
was under the control of the law. It is'‘a power delegated by 
law, as-I conceive, to sue for the State and for himself; andthe 
same authority which delegated that power, could revoke it at 
any time, before its final execution.” 

‘I shall adduce but one other precedent from the State Courts, 
Pope vs. Lewis, 4: Aabama Rep. 487. 1 will not speak of the 
‘moral, literary and: judicial elevation of the Bench of that State. 
Suflice-it to say, that none has stood more deservedly high 
throughout the Union.. Mr. Campbell appeared in behalf of the 
plaintiff-in error. And I will embrace this opportunity to say, 
that.as his own and his father’s friend,.no one rejoices more at 
this-recent promotion of this son of Georgia. At. the dar, none 
was distinguished by more uncommon depth of professional learn- 
ing ;. his arguments resembling the close, lucid and concentrated 
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vigor of Coke and Saunders, and the legal Titans of the olden 
times. Another faithful sentinel has been placed .upon the 
ramparts of the Constitution. May he long live to stay the arm of 
Legislative, Executive and Judicial encroachment, and enjoy the 
noblest, and highest reward of patriotic and professional ambi- 
tion ! 

This was a qui tam action, for selling rope and bagging with- 
out inspection. 

‘The Court recognize the distingtion taken by. Judge Black- 
stone in his Commentaries, and say, “it cannot admit of a doubt 
that the Legislature may, at its pleasure, repeal any penal law, 
and it is equally well settled, that after such repeal, no judgment 
can be rendered, either of corporal punishment or pecuniary 
fine.” Again— 

“Tt does not militate: against the view here taken, that by the 
commencement of a suit, an informer obtains a right to the 
penalty against, or rather in preference to one suing subsequent- 
ly for the same penalty, although the latter may. first obtain 
judgment. It would open a door to fraud and collusion, were 
it not os, or it would be in the power of the defendant, by omit- 
ting to make defence:to the last suit, to give the penalty to one 
who might be in collusion with him, and thus in effect, make the 
law operate as a penalty upon the party first suing. When therefore, 
the law gives the right to sue for a penalty, it must in the na- 
ture and reason of the thing, be to him who first asserts his 
right.” And again— 

“Tt is also true, as urged, that the King cannot, by a release, 
discharge the offender from that portion of the penalty which 
goes to the informer, and this not because he has an absolute vested 
interest in the penalty before judgment, but because his right, 
although inchoate and contingent, is given by Jaw, and there- 
fore, not within the control of the King. Any control or inter- 
ference with it, by the executive Magistrate, would be the exer- 
cise. of the odious power of dispensing with the law; 
the portion going to the State, he may release.” Still 
further— 

“It is urged, that the repeal of a penal Statute, prevents the 

VOL. x11 62 
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rendition of judgment only in cases where the entire penalty 
goes to the State. We think this position untenable.” And after 
referring to.a number of cases, in all of which the right of indi- 
viduals came in question, Judge Ormond:continues: “ Nor is it 
easy upon principle, to perceive how-apy other decision could 
be made. It has been shown, that this class of rights is in- 
choate, derived from, and dependant on the Statute which gave 
them birth. It is in effect a transfer by the State, to one of its 
members, of a penalty forfeited to the body politic, and it is dif- 
‘ficult to perceive, upon what principle the transferree could en- 
force it, when the transferrer could not.” Finally— 

“Jt has been strenuously urged, that the true construction of 
the repealing Statute is, that it isnot to operate on suits actu- 
ally brought, as that would be to give the repealing Statute a 
retrospective effect. The general principle with regard to 
Statutes undoubtedly is, that they are not by construction, to 
have a retrospective effect, as has been: repeatedly held by this 
Court.’ But there is no room, for construction here. The re- 
pealing Statute absolutely and without reservation, puts an end 
to the Act thus repealed ; and as to all penalties and forfeitures 
created by it, and not ascertained by judgment, it is as if it nev- 
er existed. The effect of.a reservation or saving in a penal 
Statute, as to suits commenced under it, is to continue the Statute 
in force quoad such writs. ‘To hold then, that.the unqualified 
repeal of the Act was no repeal as to this case, would be a pal- 
pable act of legislation, under the mask of construction.” 

With this quotation, the parrallelism between the®case in Ala- 
bama and that before us is complete, and the decision covers each 
and all the grounds occupied in the discussion, and answers them 
most triumphantly. It concludes by overruling the case of Taylor 
vs. Rushing, (2 Stewart, 160,) the only authority adduced in the 
argument, which, when properly analyzed, is at variance with the 
doctrine which I have been attempting to establish. 

After noticing one decision only from the Circuit Courts, be- 
cause it is the oldest in the American books, we will turn to a few 
cases decided inthe Supreme Court of the United ‘States,’ to 
whose authority, in questions of this nature, we ought to look 
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up, and be bound by, as the judgment of a Court, not only of 
the last resort, but one whose learning in every branch of. juris- 
prudence is acknowledged, and whose extent of constitutional re- 
search, is certainly unequalled by any Court in any country. - 

Thomas Passmore was indicted and tried in 1804, in the 
Circuit Court of the United States, for the Pennsylvania District, 
-under the provisions of the Bankrupt law of 1800, which had been 
repealed in 1803. Mr.-Dallas, the District Attorney, contended 
that notwithstanding the repeal of the Act, the defendant might 
be convicted as fora Common Law offence; and the words 
“against the form of the Act,” he’ regarded as surplusage. 
But to this Mr. Justice Washington interposed this insuperable 
objection. He considered the repealing Act as an absolute bar 
to the prosecution; and told the Jury expressly, that the defend- 
ant was on that ground alone, independent of any question upon 
the merits, entitled to an acquittal. 

The first Supreme Court case, is that of Yeaton and othersvs. 
United States, 5 Cranch, 281. ‘This was a case in Admiralty, 
and the circumstance of a judgment having been rendered before 
the repeal of the law, does not distinguish it from the other cases 
relied on, when it is recollected, that in this jurisdiction, cases 
on appeal are to be heard de novo, as if no sentence had been 
passed; anid the rule, as taken from the civil law, being, that in 
cases of appeal, it is lawful to allege what has not before been al- 
leged, and to prove what has not before been proved. The only 
question argued was, whether the Court could affirm the.sen- 
tence of condemnation, inasmuch as the law which created the 
forfeiture and authorized the condemnation had expired, the 
Act of Congress making no provision for the recovery, (after 
the expiration of the Act,) of penalties or forfeitures, which had 
been incurred under the Act, during its existence. 

Counsel for the defendants insisted that in such cases, the law 
had always been understood to be, that the penalty or forfeiture 
cannot be enforced, nor the punishment inflicted; that the 
Court has no longer any jurisdiction in the case. Rodney, the 
Attorney General, on the part of the United States, did not contro- 
vert the principles contended for on the other side. And the Court 
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held, Ch. J. Marshall delivering the opinion, that it. had long 
been settled on general principles, that after the expiration or 
repeal of a, law, no penalty can be enforced nor punishment 1 in- 
flicted for violations of the law, committed while it was in force, 
unless some special provision be made for that purpose by Statute. 

Schooner Rachel vs. The United States, from 6 Cranch, 329, was 
also an Admiralty case, to which the same observations are ap- 
plicable. The vessel had been sold and the money paid over ; 
an appeal was taken, and pending the appeal the law expired, 
and the Court ordered restoration. of the property to the owner. 

In The United States vs. Preston, (3 Peters, 57,) the facts were 
these: The Josepha Segunda, with a cargo of ‘negroes on board; 
was seized for violating the Act of Congress, 2d March, 1807. 
The seizure took place on the 11th of February, 1818. The 
vessel was libelled in the District Court of thé United States ; a 
decree of condemnation passed ; pending the appeal, the ne- 
groes were sold with the consent of all the parties to the pro- 
ceeding; the proceeds, $65,000, were deposited in the regis- 
try of the Court, to await the final disposal of the law. 

‘By the 10th section of the Act of the 30th of April, 1818, the 
first six sections of the former law are repealed, and no provi- 
sion is made by which the condition of the persons of color 
found on board a vessel hovering on the coast ‘of the United 
States, is altered from that in which they were placed under the 
Act of 1807. The 7th section of the Act of 1818, is directed to 
cases of illegal importation, and does not comprise a case of 
condemnation under the 7th section of the Act of 1807. 

The final condemnation of the negroes took place in the Su- 
preme Court of the United States, on the 13th of March, 1820, 
after Congress had passed the Act of 3d of March, 1819, “ An 
Act in addition to an Act prohibiting the slave trade,” by the 
provisions of which persons of color brought i in under the provi- 
sions of any of the Acts prohibiting traffic in slaves, were to be 
delivered to the President of the United States, to be sent to 
Africa. 

In this case, the proceeds were claimed by the State of Louis- 
iana, one-half for the commanding officer of the capturing ves- 
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sel, the other half for the ‘treasurer of the Charity Hospital of New 
Orleans, under an Act of the State of Louisiana, in full force, 
at the time of the condemnation in the. District Court. 

Upon this state of facts, the Supreme Court of the United States , 
decided that the final condemnation in that Court took place 
March 13th, 1820. But the Act of March, 1819, was passed at that 
time, by which a new arrangement is made ‘as to the disposal 
of persons seized and brought in under any of the Acts prohibit- 
ing the traffic in slaves. By the latter Act, they are deliverable 
to the order of the President, not of the States; and the repeal- 
ing clause repeals all Acts and parts of Acts repugnant to the 
provisions of that Act; so that, if in the disposal of persons of 
color brought into the United States, the provisions of this Act 
embrace the case of such persons, when brought in under the 
7th section of the Act of 1807, the power to deliver them 
to the order of the several States was taken away, before 
the final decree in this Court. Such, in the opinion of the Court, 
was the effect of the Act of 1819. And the question which the 
Court had to determine, was, how did this Act.affect the present 
controversy ? 

Mr. Justice Johnson, delivering the opinion, says: “ Ever since 
the case of Yeaton vs. The United States, (5 Cranch, 286,) the 
Court has uniformly acted under the rule there established, to 
wit, that in Admiralty causes, the decree was not final while it 
was pending here. And any Statute which governs the case, 
must be an existing valid Statute at the time of affirming the 
decree below.” 

Consequently the claim of the State of Louisiana was over- 
ruled, the Court maintaining as it had done uniformly before, 
that no right vested in the informer until after final judgment. 

The same doctrine is enforced in the recent case of Vorris 
vs. Crocker et al. (13 Howard’s U. S. Supreme Court Rep. 431.) 
And as this case covers all the points made upon this record to 
the fullest extent, I felt strongly inclined to. rest our judgment 
upon its authority alone. 

It was an action.of debt, brought by the owner of a fugitive 
slave, to recover the‘ penalty of $500, under the Act of 1793, 
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against the defendants for harboring his slave. While this suit 
was pending, the Act of 1850 was passed; known as the Fugi- 
tive Slave Law. Defendant pleaded as a defence, that the Act 
of 1850, repealed by implication, the Act of 1793, and -conse- 
quently abated the suit. The Court held that the Act of 1793 
was repealed by implication ;and then used: this strong .lan- 
guage : ; 

‘The next question referred to us for decision, presents no 
difficulty. The suit was pending below when the Act of Sep- 
tember 18; 1850, was passed, and was for the penalty of $500, 
secured by the 4th section of the Act of 1793. As the plain- 
tiff’s right to recover depended entirely on the Statute, its re- 
peal deprived the Court of jurisdiction over the subject-matter ; 
and in the next place, as the plaintiff had no vested right in 
the penalty, the Legislature might discharge the defendant by 
repevling the law. We therefore answer to the second ques- 
tion certified, that the repeal of the 4th section of the Act of 
1793, does bar this action, although pending at the time of the 
repeal.” 

Mr. hill suggests that the Court were justified perhaps in 
holding that the Act of 1850 repealed the Act of 1793, in order 
to quiet the agitation growing out of the passage of the Fugitive 
Slave Bill. How it tended to produce that result is not very ap- 
parent. We apprehend it was made~in simple obedience to the 
law and authority of the case. 

This case is stronger than the one at bar, in two particulars. 
It is a repeal by implication only, on account of the supposed 
repugnance between the two Acts; whereas, the repeal in the 
other case is direct and specific. Again, the action from the Cir- 
cuit Court of Indiana, was brought by the owner, a person hav- 
ing an interest in the property to be protected. Here it is insti- 
tuted by one possessing no claim or title whatever, until after 
suit commenced and judgment obtained. 

We fully and unanimously coneur then, in the following con- 
clusions: that the authorities cited, abundantly sustain the posi- 
tion, that an informer who commences suit under a penal Statute, 


does not acquire thereby a vested right; that his claim to the pen- 
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alty, at most, is inchoate only, and cannot be fixed or vested, ex- 
cept by judgment; that. no judgment can be rendered on a re- 
pealed Statute; that the repeal of the Statute prevents the imper- 
fect right from being consummated or from becoming a vested 
right or contract; and that it is perfectly within the legislative 
competency to pass such repealing Statutes before final judg- 
ment. ’ ; 

[3.] It only remains to notice two positions occupied by the 
counsel for the plaintiff in error, for the purpose of overruling 
them ; and the first is, that in all cases, civil and criminal, the Jury 
are the judges of the law as well as the evidence. 

One of the errors assigned in the leading case of Thornton vs. 
Lane, (11 Geo. R. 4£9,) was that the Court charged the Jury 
that they were “ bound to regard the law as stated by the Court, 
to be the law of the case.” In commenting upon this excep- 
tion, this Court said: 

“Tt will be admitted by all who have read our Reports, that no 
Court in this country has gone farther than we have, to see to it, 
that the Judge did not invade the province of the Jury. Even 
where verdicts have been manifestly against the weight of evi- 
dence, still we would not suffer them to be disturbed, unless 
they evinced by their gross injustice, passion, partiality or preju- 
dice.: We believe that the law conferred upon them this pow- 
er; that to the Jury, asa favorite and almost sacred tribunal, was 
committed exclusively, the task of examining the testimony and 
passing upon the merits of the case, according to their opinion of 
the facts and circumstances ; that we were bound to presume in 
favor of the purity of their motives; and that it was not until 
the result oftheir deliberations were such as to shock both the 
understanding and the moral sense, that the Courts were at 
liberty to interpose and control their verdicts. Beyond this we 
will not go.” ' 

‘For while we have always respected and secured to the Ju- 
ry to the fullest extent, the right to decide upon the facts, we 
will take equal care that the rights of the Court to decide the 
law shall never be impaired or questioned by the Jury. Estab- 
lish a contrary rule, and there is no longer any certainty in the 
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against the defendants for harboring his slave. While this suit 
was pending, the Act of 1850 was passed; known as the Fugi- 
tive Slave Law. Defendant pleaded as a defence, that the Act 
of 1850, repealed by implication, the Act of 1793, and -conse- 
quently abated the suit. The Court held that the Act of 1793 
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repevling the law. We therefore answer to the second ques- 
tion certified, that the repeal of the 4th section of the Act of 
1793, does bar this action, although pending at the time of the 
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Mr. Hill suggests that the Court were justified perhaps in 
holding that the Act of 1850 repealed the Act of 1793, in order 
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alty, at most, is inchoate only, and cannot be fixed or vested, ex- 
cept by judgment; that. no judgment can be rendered on a re- 
pealed Statute; that the repeal of the Statute prevents the imper- 
fect right from being consummated or from becoming a vested 
right or contract; and that it is perfectly within the legislative 
competency to pass such repealing Statutes before final judg- 
ment. : 

[3.] It only remains to notice two positions occupied by the 
counsel for the plaintiff in error, for the purpose of overruling 
them ; and the first is, that in all cases, civil and criminal, the Jury 
are the judges of the daw as well as the evidence. 

One of the errors assigned in the leading case of Thornton vs. 
Lane, (11 Geo. R. 4£9,) was that the Court charged the Jury 
that they were “ bound to regard the law as stated by the Court, 
to be the law of the case.” In commenting upon this excep- 
tion, this Court said: 

“Tt will be admitted by all who have read our Reports, that no 
Codrt in this country has gone farther than we have, to see to it, 
that the Judge did not invade the province of the Jury. Even 
where verdicts have been manifestly against the weight of evi- 
dence, still we would not suffer them to be disturbed, unless 
they evinced by their gross injustice, passion, partiality or preju- 
dice.: We believe that the law conferred upon them. this pow- 
er; that to the Jury, asa favorite and almost sacred tribunal, was 
committed exclusively, the task of examining the testimony and 
passing upon the merits of the case, according to their opinion of 
the facts and circumstances ; that we were bound to presume in 
favor of the purity of their motives; and that it was not until 
the result oftheir deliberations were such as to shock both the 
understanding and the moral -sense, that the Courts were at 
liberty to interpose and control their verdicts. Beyond this we 
will not go.” ' 

‘For while we have always respected and secured to the Ju- 
ry to the fullest extent, the right to decide upon the facts, we 
will take equal care that the rights of the Court to decide the 
law shall never be impaired or questioned by the Jury. Estab- 
lish a contrary rule, and there is no longer any certainty in the 
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law. The peace of the country, the security of life, liberty and 
property, are undermined and destroyed. A state of things 
which every good man should deprecate.” 

Subsequent reflection has produced no change in the opinion 
here expressed. 

The learned. counsel, to sustain the ‘contrary doctrine, goes 
back to the first Constitution of Georgia, in 1777, which not 
only declares that “the Jury shall be judges of the law, as well 
as of the fact ;” but further, that “trial by Jury skall remain invio- 
late forever.” The very section which he cites, however, con- 
tains the-further clause, that if all or any of the Jury have doubts 
concerning points of Jaw, they shall apply to the Bench, who 
shall, each of them in. rotation, give their opinion. Moreover, 
the latter article in that instrument to which he refers, does not 
declare, as is provided by the Constitution of 1798; that trial by 
Jury “as heretofore used in this State,” or as is thereby estab- 
lished, shall remain inviolate ; but simply that trial by Jury shall 
not be abolished. Watkins’ Dig. 7. 

But suppose the Constitution of 1777 did say, that the trial 
by Jury, as therein established, or as theretofore practised, should 
remain inviolate forever, (which it does not,) the restriction 
would not be binding upon the Conventions of 1786 and 1798. 
The delegates to these bodies, representing the will of the sove- 
reign people, formed new Constitutions for the government of the 
State; in which, and the subsequent Statutes passed in pursu- 
ance thereof, the jurisdiction between the two departments of 
the Court, the Judge and the Jury, is accurately, defined and 
distributed, and the boundary line between the power and prov- 
ince of the two, established as it existed at Common Law. 
And the distinction is, that in civil suits, the opinion of the Court 
can and always ought to be ultimately enforced; but that in 
criminal cases, it is most consistent with.the permanent securi- 
ty of the citizen, that the Jury should, after receiving the advice 
and assistance of the Judge as to the law, take into their con- 
sideration all the circumstances of the case, and the intention 
with which the act was done, and determine upon the whole, 
whether it be, or be not, within the meaning of the law. This 
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distribution of power, by which the Court and Jury mutually as- 
sist and mutually check each other, seems to be the safest, 
wisest and best arrangement. 

In England, the only contest which ever agitated their Courts, 
was whether-the maxim that ad questionem legis respondent ju- 
dices, ad questionem fucti respondent juratores, excluded the Juries 
from being judges of the /aw in criminal cases. On the trial of 
Lilburne, for high treason, in 1549, (2 St. Tr. 69, 81, 82,) this 
question arose for the first time between the jurisdiction of the 
Court and the Jury ; and the Court in this, as in Algernon Syd- 
ney’s, and many subsequent cases, promptly repudiated the doc- 
trine insisted upon by the defendant, that the Jury in eriminal 
cases were the judges of the Jaw and fact. Indeed numerous 
authorities may be found in the Courts of this country, to the 
effect, that Juries are bound, evenin criminal cases, to find the 
law as it is propounded to them by the Court, and if they. find 
contrary to the instructions of the Court, they violate their oaths. 
See the elaborate opinion of the Court in Townsend vs. The State, 
2 Blackford’s Rep. 151. 

But that in civil.cases, the Court are the exclusive judges of 
the daw, was never doubted in Westminster Hall. And for my- 
self, I look with regret, at the repeated efforts made in modern 
times, here and elsewhere, to take away from the Bench, this 
corner-stone of jurisprudence. The time-honored doctrines, 
that a Judge must not only be impartial, but that he must pay a 
blind obedience to the law, whether good or bad ; that he is bound 
to declare what the law is, and not to make it; that he is not 
an arbitrator, but an interpreter of the law; that it his duty to 
be patient in the investigation of the case—learned in consider- 
ing it, and firm in ‘his judgment; that he ought, according to 
Cicero, in his oration for Cluentius, never to lose sight of the 
fact, that he cannot exceed the power given him by his commis- 
sion ; and that he ought always seriously to attend, not to his 
wishes, but to the requisitions of the law; -I repeat, these old- 
fashioned notions are considered too straight and too narrow 
for this age of “higher-law.” The Judge must be stripped of 
the ermine, and the attempt is making to transfer it to the 
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shoulders of the Jury ; to dethrone the Law, and to substitute in 
its place the stet pro lege voluntas principle. _ [ll-fated would it be 
for our country, if this doctrine was to prevail. Iclaim to be 
the staunch advocate of reform. But I reprobate progress, in 
this direction. It is regress. It is not progréss onward and 
upward, but progress with a fearful proclivity downward. > 

Prostrate the Judiciary, viz: divest it of all legal and consti- 
tutional: control and jurisdiction, and concentrate all power in 
the jury-box, you convert at once-the temple of justice into a 
gladiatorial arena. Liberty will be no more, and property but 
a shadow. The ministry of the unsanctified sons of Aaron, 
scarcely produced a flame more sudden, more violent, or more 
destructive, than such a judicial revolution would inevitably oc- 
casion. 

[4.] The other proposition is, that the Judiciary have no pow- 
er to declare any legislative Act void. . 

In Beall, administratriz, vs. Beall & Beall, (8 Geo. Rep. 210,) 
and in numerous other cases, this Court held that it was both 
the right and duty of all Courts to declare, all legislative Acts 
void, which plainly and palpably violate the Constitution. Upon 
this subject we have never entertained but. one opinion, which 
has been strengthened by reflection, and fortified by the con- 
curring sentiments of the Supreme Court of the United States, 
as well as of lawyers, Judges and Statesmen of the highest stand- 
ing in all parts of the United States of America. 2 Peters, 522. 12 
Wheaton, 270. 3 Dallas, 386. 21b.309. 4 16.18. 6 Cranch, 
128. Charlton, 175,~- 1bv.235. Walker, 146. 1 Black. 206. 
1 Breese, 209. 1 ib. 70. 2 Porter, 303. 1 Marsh. 290. 2 
Litt. 90. Pr. Dec. 64. Ib. 89: 4 Monr. 43. 5 Hayw, 271. 
Cooke, 217. 4 Yerg. 202. 9 Ib. 490. -} Rep. Con. 61, 267. 
3 DeSaus. 476. 1 McCord, 238. Harper, 385. 1 Hayw. 28. 
1 Car. Law Rep. 246. 1 Murph. 58. 6 Rand. 245. 1 Virg. 
Ca. 20. 1 Binn. 419, 5 1b. 355. 2 Veates, 493,; 2 Pennsyl. 
184. 38. & R.169. 19 Johns. 58. 1 Cowen, 550. 1 South. 
192. 2 1b. 466. 1 Har. & J. 236. 7 Gill. & Johns. 7. .1 Ib. 
463. 10 Con. 522. 4 Ib. 225. 3 Vermont, 507. 1 Ohip. 
257. 1 1b. 237. 1.4tk. 314. 3 NV. Hamp. 473. 4 Ib. 16. 


We. 
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7 Ib. 65, 66. 6 Greenl:412. 6 Ib. 112. 3 1b. 326. 4 Ibid, 
160. 2 Fairf. 118. 9 Greenl. 60. 11 Mass. 396: 13 Pick. 
60. 15 Mass. 447.° 7 Pick. 466. 9 Barr. 108. 5 Humph. 
165. 3 Harr.441. 2 Speers. 761. 3 Brévard, 533. 1 How- 
ard’ Miss. 102. 5 Pike, 709. 4 Miss. 50. 4 Ib. 120. 3 Scam. 
238. See Papers in the Federalist, on the subject of the Judiciary, 
which are equal, if not superior to any to be found in that publi- 
cation. ‘The remarks of Professor Tucker, in his notes to Black- 
stone, upon. this subject, part I. vol. 1, Appendix, pp. 354, 355, 
are worthy of the most careful consideration, and are hoary alike 
in wisdom and in age. 

In opposition to the principle, thatif ait Act of the Assembly 
be a manifest breach of the Constitution of the State, or of the 
United States, itis not only the right, but the duty of the Courts 
to pronounce such an Act to be void, stands “solitary and 
alone,” the dissenting opinion of Mr. Justice Gibson, in the case 
of Eakin und others vs. Raub and others, 12 Serg. & Rawle’s Rep. 
330. ‘The views of this distinguished Judge are ingenious, I 
admit; but however much I may esteem his great learning and 
respect his judicial opinions, I cannot adopt his conclusions, in 
opposition to a principle so well established—one than which, 
to borrow the language of his colleague, ‘ none is more condu- 
cive to personal liberty and security of property—none of which 
the people of this free country can more justly boast—none 
which so pre-eminently distinguishes our American Constitutions 
over every other country and government—than the doctrine 
which has prevailed since their formation, in the Courts of all 
these States, from Maine to Georgia, that the people possess the 
sovereign’ right to limit their law-givers, and that Acts contrary 
to the Constitution are not binding as laws. ‘The concurrence 
of statesmen, legislators and jurists, uniting in the same con- 
struction of the Constitution, may insure confidence in that gol 
struction”—(citing) Cole vs. Virginia, 6 Wheaton, 401. 

Indeed, either upon the rule of stare decisis, or as the result of 
his “sober second thought,” this eminent Magistrate, who still 
lives, to adorn the highest judicial tribunal of his State, has sanc- 
tioned the principle that an Act of the Legislature, clearly re- 
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pugnant tothe Constitution, is abso fucto, anullity, and the:Courts 
have the power, and it is their duty.to declare it.* | Parker vs. 
Commonwealth, 6 Barr. 507. Dale vs. Medcalf,9 Barr. 108. In 
both-of these cases, Acts of the Legislature of Pennsylvania 
were declared to be unconstitutional and void. The same Judges 
presided in both; and in the first, Chief Justice Gibson gave the 
casting vote against the validity of the Act. 

Under these @ircumstances, may we not hope that this is the 
last time-that counsel will desire to be heard upon these_points 
in this Court? 

Judgment reversed. 


5 





No. 80.—James Crark, plaintiff in error, vs. Wi.LtaM CaRrTER;} 
defendant in error. 


[1.] The affidavit of a Juror cannot’ be received to impeach his verdict, or 
to show that he misapprehended the testimony, or what were his impres- 
sions'as to the efféct of his finding, or that the Jury intended something 
different from what they. found by their verdict. 

[2.]. Where by agreement before the trial, the plaintiff was to make cer- 
tain admissions at the trial of the cause, and he did make admissions, to 
which the defendant did not object, at the time the same were mide, 
on the ground they were not as full as the plaintiff promised to make: 
Held, that it was too late, after verdict, to. move for a new trial, on the 
ground of surprise, after having acquiesced in the sufficiency of the ad- 
mission, at the trial. : 

[3.] Applications for new trials, on the ground of newly discovered evidence, 
are not favored by the Courts; but when the affidavit: of the witness is pro- 
duced, stating what he will swear, and it is shown that the knowledge of 
the newly discovered evidence, was acquired by the party app ying, 
siffte the trial; that it was not owing to the want of due diligence that 
he did not obtain it sooner; that it is not cumulative only, and that it is 
material, and might probably produce a different verdict, a new trial will 
be granted. 


*Since this opinion was delivered to the Reporter, the distinguished Judge 
has departed this life—Rrr. 
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Debt; in Stewart Superior Coutt. Tried before Judge Iver- 
SON. , 


This was an action from Stewart County, founded on a prom- 
issory note, a verdict for the plaintiff, and a motion fora new 
trial : 

The facts, as shown by the record, are briefly these. 

The note sued on, was in the following terms, to wit: By the 
first daywf January next, I promise to pay James Clark, admin- 
istrator of Bryan Bedingfield, deceased, or bearer, nine hundred 
and sixty-six dollars and thirty-seven cents, for value received. 
This 2d October, 1849. (Signed) William Carter. To this ac- 
tion, the defendant filed several pleas, and among them one in 
which he pleads: That the note sued on, was one given-by him in 
renewal of two notes made by Frederick Beall and the defend- 
ant, to one Marmeduke Gresham, the then executor of said Bryan 
Bedingfield, (for the rent for the hotel in the town of Lumpkin, be- 
longing to the estate of said Bedingfield,) for the years, 1846, 
’47, °48, and that at the date of the making said notes, to wit: on 
the 18th day of April, 1846, it was agreed by and between said 


Beall, this defendant, and the said Gresham, that the said Beall 


and defendant should rent the tavern, at the rate of five hundred 
dollars for each andevery year ; that is to say, the years, 1846, ’7 
and 8, and gave their notes for the same. And the said Gresham, 
upon his part, agreed to allow to said Beall and this defendant, 
and would deduct from the amount of their notes, whatever ex- 
penses might be incurred by said Beall and this defendant in fur- 
nishing furniture for said .hotel, repairing the same, and such 
other expenses as might be necessary in keeping said hotel for 
their term of rent.. And the defendant pleads that the amount 
paid out by the said Beall and this defendant, in conformity to 
this agreement, was the sum of nine hundred and eighty-nine 
dollars, and seven cents. 

And the defendant further pleads, that the estate of said Bry- 
an Bedingfield, deceased, was on the 1st day of January, 1847, in- 
debted to the defendant in the sum of one hundred and twenty 
dollars, for the board of the widow and-children of the said Bed- 


Bes 
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ingfield, which said sum he offers to set-off against the 
amount claimed by. the said administrator. The case having 
been submitted to the Jury, and much testimony having been 
introduced by the defendant in support of his pleas, the Jury 
found averdict for the plaintiff; whereupon the defendant 
moved for a new trial, on the grounds, 

That the verdict was contrary to evidence, and to the charge 
of the Court, . 

Because the Jury misapprehended the evidence and admis- 
‘sions*of the parties before them on the trial of said cause. 

Because.of surprise on the trial of said cause, in this, that the 
admission of the plaintiff in. reference to the agreement be- 
tween the plaintiff and the defendant, at the time the note sued 
on was given (as to the note sued on being substituted for the 
original notes,) was not so full as was the said. agreement. 
And because counsel for plaintiff argued and spoke to the Jury 
in violation of said agreement. 

And upon the ground that he had discovered since the trial, 
that he could prove by Burrell K. Harrison, that the furnishing 
of the tavern and the keeping it in repair, was to be done by 
the said Beall and Carter, and not by said Gresham, but was to 
be deducted from the rent notes. ‘That the facts came to his 
(defendant’s) knowledge since the trial of said cause, though he 
had been diligent in searching for said testimony. 

And because the verdict was contrary to the weight cf evi- 
dence. 

The defendant then submitted the affidavit of B..K. Harrison 
in support of his (defendant’s) affidavit as to the newly discov- 
ered testimony. 

And the affidavit of one of the Jurors as to the misapprehen- 
sion of a portion of the testimony in Support of the-application 


fora new trial. The Court sustained the motion, and the plaintiff . 


excepted to said decision, and thereypon assigns error. 
Crank & WeELuzory, for plaintiff in error. 


Gavurven & Hott, for defendant in error. 
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By the Court.—Wanner, J. delivering the opinion. 


[1.] The:first ground taken for a new trial, which we shall 
notice, is that which relates to the misapprehension of the evi- 
dence by one of the Jurymen on the trial of the cause. 

Isaac L. Streetman, one of the special Jurors who tried the 
cause, made an affidavit, in which he states, “that he returned 
his verdict in the case for the plaintiff, under the supposition that 
there had been a settlement between the parties of the accounts 
in defendant’s plea, from the fact that the note sued on was 
of a younger date than the accounts in said plea, and for a small- 
er amount than the origmal notes given by Beall and Carter, to 
Gresham, and if he had not so understood the case, he would 
not have returned his verdict for the plaintiff.” 

The affidavits of Jurors cannot be received to show their im- 
pressions as to the effect of their finding, or that they intended 
something different from what they found by their verdict. 
The People vs. Columbia, 1 Wendell’s Rep. 297. The affidavit 
of a Juryman cannot be received to impeach his yerdict. Voize 
vs. Delaval, 1 Term Rep. 11. The admission of such affida- 
vits by Jurymen, after they have rendered their verdict, for the 
purpose of setting the same aside and obtaining a new tnal, 
would, in our judgment, be productive of an intolerable practical 
mischief. . 

[2.] The next ground taken for a new trial is, that the admis- 
sions of the plaintiff at the trial, were notas full as he agreed with 
the defendant he would make them, and therefore he was sur- 
prised. The admissions made by the plaintiff are stated in the 
record, and so far as the record discloses, there was no objec- 
tion made at that time, that the admission of the plaintiff was 
not as full as he promised the defendant to make it. The de- 
fendant is too late in manifesting his surprise, after acquiescing 
in the sufficiency of the admission at the trial. Ii it was not so 
full as the plaintiff had promised, why did not the defendant ex- 
press his surprise at that time, and ask the Court for a continu- 


ance of the cause on that ground? : 
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[3.] The motion for new trial, however, must prevail, on the 
ground of newly-discovered evidence. To lay the foundation 
for a new trial on this ground, the affidavit of Burrell K. Harri- 
son has been filed, in which he states, “that he had frequent 
conversations with Beall & Gresham, about the rent of the tav- 
Mand I understood from the parties that Beall should take 
the tavern and furniture at five hundred dollars per annum, and 
that the furniture, lot, house, stables, &c., should be kept up by 
Beall, and the amount so expended to be deducted from the 
rents, and the previous furniture, &c. to be returned as found, 
except the actual wear and tear; after Beall. had taken the tav- 
ern some: time, I heard a conversation in relation to the . 
crockery-ware, &c.; some words passed ; Gresham seemed to 
think that there was too much carelessness among the ser- 
vants. Beall inquired of Gresham where he should get the arti- 
cles, and to whom they should be charged ; Gresham told him he 
did not care where, or to whom they were charged, but to get 
them and make the servants more careful.” In support of the 
application, Carter, the defendant, has also filed his affidavit,. 
in which he states, “that at the time of the trial of the cause he 
was not aware of Harrison’s testimony, and that it has come to 








‘his knowledge since the trial of the cause ; that he was diligent 


in searching up testimony for the trial. thereof; and that if he 
had known of said testimony, at the time of the trial, he would 
have had Harrison sworn as a witness in the cause.” , The ap- 
plication for the new trial in this case, is within the rule prescrib- 
ed by this Court, in Berry vs, The State of Georgia, 10 Georgia 
Rep. 512. 

Let* the judgment of the Court below granting the new trial, 
on the ground of newly discovered evidence, be affirmed. 
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Brown vs. Upton and another. — 





No. 81.—Wu.14Mm B. Brown, surviving co-partner of J. T. & 
W. B. Brown, vs. Witt1am Upton, defendant, and Wittiam 
Sms, administrator of John Upton deceased, claimant. 


[1.] The sayings of the defendant in execution are not admissible in favor 
of the claimant; nor are the sayings of the claimant admissible, | in bis 
own behalf, exceptso far as they are a part of the same conversation, 
proven by the plaintiff in execution. They are good in favor of the plain- 
tiff in execution. 


Claim, in Stewart Superior Court. Tried before Judge Iven-- 
SON. 


This case came up from Stewart, on the trial of a claim 
case, in which the surviving co-partner of the firm of J. T. & 
W. B. Brown are the plaintiffs, and William Upton, defendant in 
fi. fa. and the administrators of John Upton, claimants. The 
facts disclosed by the record are as follows: The levy of the 
Ji. fa. upon that portion of lot No. 200, inthe 23d district of 
Stewart County, upon which the defendant in fi. fa. lived and 
died—that is, from the year 1843 to 1851, and that the widow 
of the deceased defendant in fi. fa. was, at the time of the 
trial in the Court below, still living upon the land; that the 
Constable who levied the fi. fa. on the land, has frequently 
heard the intestate, John Upton, say, “that he had given said 
land to William J. Upton, the defendant in fi. ,fa.; that one 
Underhill E. Davis, who, together with others, leased some 
land from the intestate, John Upton, for the purpose of getting 
timber thereon, had been ordered by the defendant in fi. fa. | 
not to cut the timber off ofthe lot of land occupied by the 
defendant in fi. fa., and that said defendant claimed said 
land as his awn. Witness then went to the intestate, John 
Upton, who confirmed the statement of the said defendant in 
fi. fa.; and that he (John) had given him, (said William,) the 
land. . Upon the part of the claimant, it was shown by the tes- 
timony of a witness, taken by commission, that witness had nev- 

‘VoL. xm 64 
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er known the defiendant in fi. ;fa. claim the lot of land upon 
which he lived and died; but she had heard him say, he had 
told his father “if he; John Upton, would give him said Iand, 
and a certain mule, that he, William; would give ‘him a clear 
receipt against his estate; and that his father refused to do so.” 
This declaration was made about four days before he died ; and 
that the defendant in fi. fa. stated to his wife, that “he was 
sorry he did not leave a place for her, if it was not more than 
forty acres of land.” 4 

The plaintiff’s counsel then moved the Court to exclude so 
much of the testimony as~included the sayings of the defendant 
in fi. fa.'as to his title; which motion the Court overruled, 
and allowed the testimony; to w hich said ruling of the Court, 
the plaintiffs in fi. fa. by their counsel, excepted. 

The claimant also showed the declarations of the intestate, 
John Upton, claiming the land in dispute, as his property, as 
also the declarations of the defendant in ji. fa., stating that the 
land belonged to his father, John Upton, claimant’s intestate ; 
and plaintiff, by his counsel, objected to the introduction of said 
evidence, which said objection the Court overruled; to which 
said decision, the plaintiff, by his counsel, excepted ; and ‘ this 
cause is brought up for review, and the said several rulings and 
decisions therein excepted to, assigned for error. 


Tvucxenr, for plaintiff in error. 
J. M. Cuarx, for defendant in error. 


| By the Court.—Nisset, J. delivering the opinion. 


[1.] The question whether the sayings of the defendant in 
execution, in favor of the. claimant, upon the trial-of a claim 
case, are admissible, is ‘not open in this Court. They were de- 
termined to be inadmissible, in Williams vs. Kelsey and Hal- 
ee, 6 Geo. R.. 376, 377. 
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The admissions of thé claimant are good: against his title, in 
favor of the plaintiff in execution, but not in favor of it, in his 


own behalf. If, however, the’ sayings of the claimant ‘are giy- ~ 


en in, in favor of the plaintiff in execution, whatever he may 
have said at the same time, and in the same conversation, in 
his own favor, is-legal testimony for him. The whole of what 
he said at the time, must go to the Jury. - _ 

Counsel for defendant in error sought to avoid the éffect of 
the errors assigned, by assuming that it appearsfrom the record 
that the plaintiff in execution had shown himself that the land 
was not subject, by proving a parol gift of it to the detendant 
in execution. Being a parol gift, he-says that it is void-by the 
Statute of Frauds ; and if so, no title passed to the defendant 
in execution, and the land is not subject. The evidence is, that 
the father of the-defendant in execution, gave the land to him ; 
but whether, by parolor deed, does not appear. The fecord, 
therefore, does not warrant the assumption. 

Let the judgment be reversed. 





No. 82.—Ross & Co. plaintiffs in error, vs. MattHew Waricat. 


[1.] Upon the loss or destruction of a promissory note, the holder is entitled 
to come into.a Court of Equity and pray satisfaction and payment, provid- 
ed he tenders in his bill, suitable and adequate security. 


In Equity, in Stewart Superior Court.’ Decided by Judge 
Iverson. 


This cause came up from Stewart upon the ruling of the 
Court, in sustaining a demurrer to a bill, containing the following 
statements of facts: Ross & Co. held a note, given by Matthew 
Wright to Ross & Co. Said note was placed in the hands of one 
Crumley, for the purpose of presenting the same to the said Wright 
for payment; that there should have beena credit on said nofe 


a. 
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‘of fifty dollars, and that the remainder of said note is due and » 
owing to the complainant. The bill further shows that the said 
Crumley, while burning and destroying some waste paper, by 
accident and mistake, threw said note into the fire; that the said 
Crumley immediately informed the said Wright of the occurrence, 
“and offered to make oath of the fact, and also, to indemnify the 
said Wright against loss, provided he would pay the same; that 
said Wright refused to pay the said note, unless it was produc- 
ed.. The bill then prays that Wright may be decreed to pay 
what may be found to be due upon said note, upon complainants’ 
giving such indemnity against loss to the defendant, as the Court 
should deem reasonable and according to Equity, and for a dis- 
covery from defendant. To this bill the defendant demurred, 
upon the ground that the complainants had not made such a case 
by their bill, as entitles them toa discovery, and for other causes. 
Which demurrer the Court sustained, and ordered the bill to be 
dismissed ; and thereupon, the complainants excepted. . Which 
said decision is here assigned for error. 


H. Hort, for plaintiff error. 
J. A. Tucker, for defendant. 
By the Court.—Lumrxw, J. delivering the opinion. 


[1.] It seems that Matthew Wright made and delivered to Ross 
& Co. his promissory note, payable to bearer, for $290.42. A par- 
tial payment having been made on the paper, it was placed by 
the payees in the hands of the Rev. Mr. Crumley, to be present- 
ed to the maker for settlement. _Mr. Crumley inadvertently, 
in burning some waste papers, destroyed the note; and Wright, 
refusing to discharge it upon the tender of indemnity, this’ bill 
is brought to compel him to satisfy the debt, upon being furnished 
with adequate security, to be prescribed by the Court. 

It is demurred. to, upon the ground that the party has ample 
and adequate redress.at Law. 

Judge Story states it as the doctrine of the English Courts, 
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notwithstanding some conflict of opinion, that no remedy lies at 
Law ufider such circumstances; and that the true and only rem- 
edy is in a Court of Equity, which in granting relief, can at the 
same time, compel the-holder to make suitable indemnity. 
Story on Promissory Notes, §108, and before and.after. 

The case of Walmsley vs. Child, (1 Ves. Sen. 341,) decided in 
1749, is supposed to be in conflict with this. rule. But upon ex- 
amination, we think not; but on the contrary, maintains the true 
ground, upon which to- put this case. In this case the plaintiff 
expressly opposed giving the security, and upon that ground, 
in connection with the fact that no affidavit was annexed, the 
Court of Chancery refused to exercise jurisdiction. But at the 
same time, the Court expressly held, that the offer to give secu- 
rity, constituted a distinct ground of Equity upon which Chan- 
cery would take jurisdiction. And this practice commends itself 
cordially to our approval. 

Our judgment then is, that a party may still establish his note 
which is lost or destroyed, under the provisions of the Judiciary Act 
of 1799; that he may sue at Law, without this, and upon suffi- 
cient proof recover the amount of his debt; thatif he comes.into 
Chancery by bill simply, praying a decree for the amount of his 
lost note, that he will. be turned over to the Common Law 
forum; but that where he tenders adequate indemnity in his 
bill, that constitutes a sufficient ground to warrant a Court of 
Chancery in exercising jurisdiction. 

And would it not be most unreasonable to: hold otherwise, 
seeing it is so much for the benefit of defendants. They are 
entitled to be relieved in Equity, even from the payment of cost, 
which they ought to be, where the note is lost by the negligence 
of the holder, but which they cannot be at Law. : 

As to the omission to annex an affidavit, there is nothing in 
that objection. For whatever may have been the English prac- 
tice in this respect, an affidavit is dispensed with here, in all 
cases, except where a ne exeat, injunction or some other restrain- 
ing or preventive process of the Court is prayed for. 
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No. 83.—Joux Brapsuaw, plaintiff in error, vs. MarsHaun 
Perpve ef al. defendants. 


[1.] Where it was alleged in a declaration for speaking and publishing 
slanderous words, that the defendant spoke and published the words in 
the presence and hearing of S. and M.and divers other good citizens of 

this State: Held, that the declaration. was sufficiently certain, without 
specifying by name those other good citizens of the State: Held, also, that 
words spoken, may be proved by any person who heard them, though 
they are alleged to have been spoken in the’ hearing of A. B. and others. 


[2.] Where there are two good counts in a declaration, and one defective 
count, and the evidence on the trial substantially supports the allega- 
tion in the good counts, and a general verdict is rendered for the plaintiff, 
the intendment of the law is, that the Jury found their verdict on the 
good counts, and not on the defective count. 


Case for words, in Marion Superior Court. Tried ‘before 
Judge Iverson. 


‘This was an action of slander, from Marion, for words spoken 
‘by the defendant, charging beastiality upon Andrew J. Perdue, 
who sued by his natural guardian or next friend, he being a 
minor. The record being long, and the points upon which the 
decision of the Court was made, being easily understood with- 
out a recitation of all the facts as disclosed by the’ record, the 
points upon which this accusation was made, will only be pre- 
sented. The defendant, by his counsel, demurred to each count 
in the plaintiff’s declaration, on the ground that his cause of ac- 
tion was not plainlv and distinctly set forth in any one of said 
counts ; and especially as to the first count, on the ground that 
the slanderous words alleged to have been spoken in the pre- 
sence and hearing of divers good citizens of said State, in a 
conversation with one Richard Shorter, without specifying any 
one of such citizens by name or otherwise, And especially as 
to the second count, on the grounds, that the-Slanderous words 
were aileged to have been spoken in the presence and hearing 
of one John Monk, and divers other good and: lawful citizens, 
without: specifying any other one of such citizens by name or 








\ 


COLUMBUS, JANUARY TERM, 1853. 511 


Bradshaw vs. Perdue. 








otherwise ; and to the third count which had been inserted in 
said declaration, as an amendment, on the ground that the slan- 
derous words alleged therein to have been spoken by the de- 
fendants, were alleged to have been spoken in the presence and 
hearing of divers.good and respectable citizens of said County, 
without specifying any one of such citizens whatever, whether by 
name or otherwise. The Court overruled the objections to the 
sufficiency of each of these counts, and thereupon, the counsel 
for the defendants excepted. 

The case was then submitted to the Jury, and plaintiff then 
introduced one Everingham, who testified that in the year, 1848, 
he had several conversations with the defendant, in which the 
slanderous words alleged in the declaration, were uttered, and 
also in the spring of 1848, another in August, and a third, 
during the term of Marion Superior Court, which was a term 
after the action had been commenced ; that one of the conversa- 
tions occurred about. a week after the 15th August, 1848. Up- 
on cross-examination, the witness testified that there was no 
person present at either of the conversations. between witness 
and defendant, except the first. That, at the second one, Brown 
was present. That he (witness) had drawn defendant into the 
conversations, &c. The plaintiff also introduced several other 
witnesses, whose testimony corroborated that of the witness 
Everingham, as to the utterance of the slanderous words, though 
under. different circumstances. ‘The plaintiff then’ clov€d_ his 
case, and the Jury found a verdict for the plaintiff. Defend* 
ant’s counsel thereupon’ moved the Court to grant a new trial 
in the case, upon the grounds: 

_1, Because the Jury found their verdict contrary to evidence 
and law. 

2. Because the cause.of action set forth in one of these three 
counts, viz: that in which the words were alleged to have been 
spoken in the hearing of John Monk, was clearly proved to be 
barred by the Statute ‘of Limitations, which had been pleaded by 
defendant, and yet the Jury found a general verdict for the 
plaintiff, upon the whole of the three counts. 

3. Because the evidence showed that the words alleged to 
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have been spoken in the hearing of Monk, though in fact spoken 
by defendant, were yet not spoken in slander, but only in the 
way of information to Justices of the Peace, to make known to 
them the commission of a crime. And yet the verdict was a 
general one, upon this count, as well as upon the other two 





counts. 

4. Because there was no evidence whatever to show that any 
words of any sort had ever been spoken by any body in the 
hearing of Richard Shorter, and yet the verdict was a general 
one, as well upon the count in which it was alleged that the 
slanderous words were spoken in the presence of Richard Short- 
ler, as upon the other two counts. 

5. Because the last. count in which it was alleged that the 
words were spoken in the presence and hearing of divers good 
and respectable citizens of said County, without naming any one 
of the said citizens, was not made or filed until the 4th day of 
September, 1850, and on that day the cause of action arising 
from such words, was’clearly barred by the Statute of Limita- 
tions, and the verdict was a general one in favor of- plaintiff, on 
that count as well as the others. 

6. Because the Court refused to charge the Jury that the cause 
of action set forth in said amendment was barred by the Statute 
of Limitations. 

7. Because the Court permitted the plaintiff to prove words 
not all@yed in any count, but to the same effect-as those, by way 
of showing malice. 

8. Because the Court overruled the objections to the cer- 
tainty of each count in the declaration. 

Which said motion’ for a new trial, the Court overruled ; to 
which decision the defendant, by his counsel, excepted, and the 
judgment of the Court in refusing the new trial in said: cause, 
is by this writ, assigned for error. 


‘Bennine, for plaintiff in error. 


E. Worritt, for defendant in error. 
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fy the Court —Wansen, J. delivering the opinion. 


[1.} This was an action of slander, charging the defendant 
with having uttered and published certain slanderous words of 
and concerning the plaintiff. The suit was instituted on the 13th 
February, 1849. The original declaration eontained two counts, 
in one of which the slanderous words are alleged to have been 
spoken on the 5th. ‘day of September, 1848, in a conversation 
with Richard Sharber, inthe presence and hearing of divers good 
citizens of this State. 

In the other count, the words are alleged to have been spok- 
en and published on the ‘same. day, in. the presence and hearing 
of John Monk, and divers other good Ccitrzens of this State. On 
the 4th day of September, 1850, the plaintiff amended his de- 
claration, by alleging, that the defendant spoke ‘and published 
substantially the same words as charged in the original. counts, 
and on the:same day as therein charged, in the presence and 
hearing of zood and respectable citizens of said County, without 
naming any particular individual. 

The defendant demurred to each ofthe counts in the plaintiff’s 
declaration, for want. of certainty which demurrer was over- 
ruled by the Court:' whereupon, the defendant ni 8 and 
now assigns the same for error. 

The objection to-both ‘counts in the original . declaration is, 
that the words are alleged to have been spoken and published 
in the presence of Sharber and Monk, and divers other good 
citizens of this State, without stating their names. Words spoken, 
may be proved by any person who heard them, though they are 
alleged to have been spoken in. the hearing of A. B. and others. 
2 Greenleaf’s Ev. 8414. Buller’s N. P. 6. 2 Saunders’ Pleading 
and Ev. 795. The demurrer to the two counts contained in 
the original declaration was properly overruled. Conceding the 
demurrer was. well taken to the amended count, for want of 
sufficient certainty, the cause was properly submitted to the 
Jury on the two otiginal counts: Although the words are.al- 
leged to have been spokem in the presence and hearing -of 
Sharber and Monk, yet, it was competent, as we have shown, 

von. xu 65 
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to prove the speaking of the slanderous words by any other per- 
son who heard them, within the time prescribed by the Statute 
of Limitations. One of the plaintiff’s witnesses, (Everingham) 
proves the speaking and_ publishing of the words substantially 
as alleged in the declaration by the defendant, on three several 
occasions. Once in the spring of 1848, and again about the 
15th August of the same year, or a. week later than the 15th 
of August, and once after the suit. was commenced. There was 
no objection made at the time the witness testified, as appears from — 
the record, to the last conversation with the defendant after the 
commencement of the suit. Independent of the amended -count, 
there were two good counts in the declaration, and the slander- 
ous words alleged therein, were proved to have been spoken 
by the defendant, within the period of six months from the time 
of the commencement of the action. | 
[2.] There being two good counts in the declaration, and. the 
speaking the slanderous wordsas alleged therein, by the defend- 
ant, having been substantjally proved by a witness who heard 
them, within the time prescribed by the Statute of Limitations, 
’ the intendment of the law is, thatthe Jury found their verdict 
on the good counts, and not on the defective amended count. 
The motion for a new trial-was therefore properly overruled. 
Let the judgment of the Court below be affirmed. 








' No. 84,—Jonn Banks, plaintiff in error, vs. Junius R. Cuapp, 
defendant. 


[1.] A, being insolvent, executed an assignment to B, of notes and accounts 
to secure bis debt, of twice its amount, with authority to collect and grant 
receipts ; and in trust that all collections should go to extinguish his debt; 
and if, after paying that, principal and interest, and all expenses incurred 

in collecting, there remained apy surplus of money or effects in his bands, 
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that ‘eniphen: sould be subject to A’s order : ‘Held, that upon its face, this 
assignment is not void, under the Act of 1818. 

[2.] The case of Carey vs. Giles reviewed and affirmed. 

[3.] The conveyance of effects in amount. larger than the debt to be paid’ 
does not make the assignment void, under-the Act of 1818; but it’ isa 
badge of fraud. to be considered by the Jury. 

[4.] A stipulation in the deed, that any surplus that may remain shall 
be subject to the order of the grantor, will not make it. void under the 
Act of 1818, 

[5.] That which, under the Act of 1818, will invalidate an assignment, isa 
trust created for the benefit of the assignor, or some person appointed by 
him. 

[6.] Although an assignment upon its face, may. be sustained, yet whether 
the assignor intended to create such a trust, isa fact to be submitted to 
the Jury, upon such-evidence, in connection with the deed, as-the parties 
may command, and as, according to the usual rules, is admissible. 





Traverse of answer of garnishee. ‘Tried in Muscogee Su- 
perior Court, before Judge Iverson. November Term, 1852, 


This case was tried on the answer of the garnishee, the de- 
fendant in error, and the traverse of the plaintiff in error. The 
defendant in error proved that Lively & Clapp were indebted 
to him, by notes, for borrowed money, for the sum of thirty- 
nine hundred and twenty-one dollars and 8 cents. The plain- 
tiff in error, by cross-examination, proved that Lively & Clapp 
had failed and closed doors, and were unable to pay their debts ; 
that the conveyance or assignment executed by Lively & Clapp 
to defendant in error, contained all the property of Lively & 
Clapp, at the time of the execution of the same, except some 
goods, which were, a few days thereafter, transferred to Hall & 
Deblois, to secure a debt due them ; that Lively and Clapp were 
indebted to the plaintiff in error, at the time of the execution of 
said conveyance, some seven or eight thousand dollars, and va- 
rious amounts to divers other persons. 

The defendant in error then introduced and read in evidence, 
a deed of assignment or conveyance, by Lively & Clapp, to 
him, dated the 6th day of August, 1851, transferring and as- 
signing open accounts due the said Lively and Clapp, amount- 
ing to the sum of three thousand seven hundred and seventyefive 











‘ 


516 SUPREME: COURT OF GEORGIA. : 
Banks x8, ‘Clapp. i li al 


a a 





_ or OO 


dollars, and certain promissory ‘notes and’ due-bills, dus said 
Lively & Clapp, for about the sum of nine hundred and seventy- 
one dollars, “ with full powerand authority to collect, in any man- 
ner he may-see proper, the said notes and aecoupts, and to re- 
ceipt for the same, and to have possession and control of the 
books which contain the ‘said accounts, at large, and ‘to enter 
said credits on said books, for any amount received by him, in 
collecting said accounts, which shall-be good and valid, .to. all 
intents and purposes whatever. 

‘In trustthat all amounts which may have been collected and 
received by the said J. R. Clapp, on said accounts and. notes, 
shall go to the credit of the said demands above specified, as due’ 
by said Lively & Clapp, to said J. R. Clapp; and when the 
said J. R. Clapp shall have collected an amount sufficient on 
said notes and accounts to pay off and discharge the principal 
and interest of said demand due by said Lively & Clapp to J. 
R. Clapp, and to pay all expenses, fees and. costs which may 
acerue or be incurred by the said J. R. Clapp, in the collection 
of the-same; then, if there shall any money remain in his hands, 
or any of said-notes and accounts remain uncollected, the same 
shall be subject to the order of said Lively. & Clapp.” 

It.also appeared by the answer of garnishee, which was not 
disproved, that Lively & Clapp had drawn orders on him for 
more than the amount of such balance, which orders he had 
accepted before the service of the summons of garnishment. 

The testimony having closed, the counsel for plaintiff in er- 
ror requested the Court. to charge the Jury.that the cony ey- 
ance of Lively & Clapp to Julius R. Clapp, was null and void ; 
which charge the Court refused to give, and on the contrary, 
charged the, Jury that the said conveyance was not contrary to 
the Act of 1818, and good and valid in law, if not made to hin- 
der and delay creditors. To which oatmeal and charge as giv- 
en, the counsel for plaintiff in error excepted, and assigned the 
same as error. 


Wa, Doveuerty, for plaintiff in error. 


mx 4 
¥ . I ee a 4 > as 








COLUMBUS, JANUARY TERM, 1853. 517 
Banks vs. Clapp. a7 : 


Witey Wits, for defendant in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] We are called to inquire whether the assignment -ex- 
hibited in this bill of exceptions is void, under the Act of 1818. 
This is the only question upon’ which the judgment of this 
Court is invoked. It is of easy determination, because it is 
substantially the same with that made in Carey vs, Giles. The 
deed, in this case, in no particular in which any principle is in- 
volved, differs from the instrument in that case. Counsel for 
the plaintiff in error held that the two were distinguishable. 
We have given them both a careful consideration, and -we do 
not-find that this deed can give rise to .a single legal inquiry 
touching its validity, which was. not made on the hearing of 
Carey vs. Giles. 

[2.] The assignment in Carey vs. Giles .was sustained, after 
able argument. - So, also, must this deed. be sustained. | It 
would be-an unnecessary labor now to repeat the reasons upon 
which I sought to sustain the judgment in that case, ‘or to quote 
again the authorities there referred to. Both are to be seen in 
10 Geo. Reports, 9. All that is now necessary is to show the 
identity of the two deeds.. Anc whilst I admit that-there is not 
a literal, yet I insist that there is a degal identity between them. 
The instrument upon which our judgment was passed in Carey 
vs. Giles,.was in the form of a receipt, made by Col. Seaborn 
Jones, President of the Bank of Columbus, to L.. Atkinson, 
Cashier of the Bank of Macon; to which was appended a list 
of the notes transferred, and is in the following words: 

* Received from L. Atkinson, Cashier of the Bank of Macon, 
an order on N. Barker, Cashier of the branch bank of the State 
of Georgia, for the notes of which’ the within is a correct list, 
and I promise to account to him for those received from him, 
after paying out of them the sum of seventeen thousand eight 
hundred and sixty-six dollars, and twenty-eight cents, and in- 
terest from 27th instant, and two per cent. for the difference in 
exchange: between said notes and specie.” Upon the order 
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thus receipted, for the schedule of notes were delivered by N. 
Barker to Col. Jones ; the receipt, therefore, was the assign- 
ment, and contains the evidence of the terms and stipulations 
upon which it was made. ‘In his instructions to the Jury, the 
presiding Judge pronounced upon this assignment, the follow- 
ing opinion: “If, at the time of the transfer, the Bank-of Ma- 
con was insolvent, and the Bank of Macon transferred to the 
Bank of Columbus, in payment of its indebtedness, a larger 
amount than was reasonably sufficient’ for that purpose, (of 
which the Jury-are to. judge,) and agreed to retarn to the Bank 
of Macon any surplus which remained, after payment of its in- 
debtedness to the Bank of .Columbus, then the transfer was 
fraudulent, and the Jury must sodecree.” By fraudulent, as is 
apparent upon the face of the case, and admitted upon all hands, 
the Court meant a fraud upon the Act of 1818. 

[3.] What then was asserted by the Court, and claimed to be 
the law by the counsel who argued to sustain the:charge, was, 
that the assignment was void, if the Bank of Macon being insol- 
vent, had transferred to the Bank of Columbus, in payment of its 
indebtedness, a larger amount than was reasonably sufficient 
for that purpose, and had stipulated for a return of any surplus 
which might remain. In other words, the assignment was void, 
for two reasons: First, because a larger amount was transferred 
than was reasonably sufficient to pay the debt; and, second, 
because there was a stipulation that the balance, if any, should 
be returned to the assignor. We held, against the Court, and 
the counsel, that these things being so, the assignment was not, 
in the judgment of the law, void, under the Act of 1818, or 
any other law of force in Georgia. The great weight of the 
argument against this assignment, it may be well to remark, 
was directed against what counsel evidently believed its most: 
vulnerable point, to wit: the agreement on the part of the credit- 
orto return the surplus to the debtor.. This was held, by them; 
to be a trust for the benefit of the debtor, in the teeth of the 
Act of 1818. So, also, the burden of the argument against the 
deed, in the case at bar, was upon a like agreement therein— 


alike in every element of a legal judgment, although different in 
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terms. I now proceed, with a view to an intelligible parallelism, 
to state the provisions of the. assignment made ’ by Lively & 
Clapp, to the defendant in error, Julius R. Clapp. 

It recites the indebtedness of.the assignors to J. R. Clapp, set- 
ting forth the amount in detail; it then, in consideration of that 
indebtedness, and of five dollars, transfers to him a schedule of 
notes and accounts, amounting to some eight thousand .dol- 
lars, with express power to .control.the books of the firm, 
collect and grant discharges. It then declares the transfer to 
be in trust ; that the amount collected shall be applied to the 
payment of their indebtedness to. him; and if, after paying his 
claims, with interest, and all expenses, fees and costs, which 
might be incurred in the collection of the notes and accounts, 
there should remain in his hands any money, or notes and ac- 
counts uncollected, that the same should be subject to the order 
of the.assignors. ‘This is the deed. 

Here, then, we have a transfer, by aninsolvent or failing firm, 
of effects to a creditor to pay his debt; and to do this out of 
the notes and accounts transferred, the more readily, he is ex- 
pressly clothed with power to collect and give receipts. So in 
the case of Carey & Giles there was a transfer of effecis, (a 
schedule of notes) by the Bank of Macon to the Bank of Co- 
lumbus, to pay a debt due by the former to the latter. Thus 
far, by all our rulings, neither assignment is obnoxious to the 
Act of 1818, for we have held from the beginning, that that 
Act does not prohibit the payment of one or more creditors, to 
the exclusion of others, provided the assignment contains no 
trust for the benefit of the debtor, or others appointed by him. 
Lively & Clapp’s deed provides, that if, after paying himself 
principal and interest and all the costs of collection, there should 
be a balance of money, or any notes and accounts left in the 
hands of J. R. Clapp, then that balance should be subject to 
their order. In the instrument which the Bank of Columbus 
gave to the Bank of Macon, the former agrees to account to the 
latter for any balance after payment of the debt, and two per 
cent. for the difference in exchange between the notes and spe- 
cie. In both, then, the assignor stipulates that the balance, if 
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any, should return te him; in this case, the stipulation is, 
thatthe balance shall be subject to’ his order. In Carey and 
Giles, the stipulation is, that the creditor shall account to him 
forthe balance. In the former case, we held that the promise 
to account, or the stipulation that the balance should return to 


the assignor, did not make ‘the assignment different from what 


it would have been by operation of law, without-such  stipula- 
tion; that the balance, if any, would, with or without such stip- 
ulation, belong to the assignor, and: would be subject, like 
any other™property of his,’ to the payment of his debts due 
to other credit6rs;" and that they could reach it in the hands’ of 


the transferree, by bill in Equity, or by process of garnishment’; 
‘and therefore, that there was no trust for the benefit of the as- 


signor, or any other person, and the transaction was not con- 
demned by the Act of 1818. . 
[3.] For the sdme reasons, we: are obliged to hold that the 
stipulation in this'case’ that the balance should be subject. to 
the order of Lively & Clapp, does not bring the deed under 
the condemnation of the Act of 1818. Let it be remembered, 
that'we are now. pronouncing upon the legal effect of this deed 
on its fare, and'with our eyes closed upon the evidence brought 
out on‘ the trial. Other questions grow out of the evidence, 
which I do notintend shall escape me. Now, we are consider- 
ing whether, according to its face, the law, that is, the Act of 
~1818, will condemn this deed of assignment. The provision 
that the balance shall be subject'to their order, leaves that bal- 
ance’ just where it would have been without it. Without such 
provision, it would have been subject to their order, unless ar- 
restéd in the hands of J. R. Clapp, by creditors, upon proeeed- 
ings instituted ; and with, or without it, creditors would have 
the right, by garmishment or by bill in Equity, to arrest, and by 
judgment of law to appropriate it to their debts. Of this there 
can benno doubt. It is true, that if before the creditor has ar- 
rested the balance, it is drawn out by the assignor, his. remedy 
against it, in the hands of the assignee, would be gone; but in 
that event, he would have the same rights in it, and the same 
remedies to enforce his rights against the assignor, that -he 
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has. in regard. to any. other effects in his ‘hands; and- if-it 
does go back into ‘the hands of the assigner,: the presump- 
tion. of the law .is, that it is then subjectto the law: for ‘the 
benefit of creditors—just .as all his effects are- there before any 
assignment. And.if .the debtor should, by order, appropriate 


the balance to the payment of other debts, (as was done in this” 


case,) before other:creditors had taken any steps to.appropriate 
it, their right to apply it to. their debts, as-,a fund belonging: to 
the assignor, in the. hands of the assignee, would al e. But, 
in relation to such or any other control. over the surplus ex- 
pressly reserved by this deed to the grantor, it may be remark- 
ed, that that control would be devolved upon him by Jaw,--with- 
gut.any such reservation. The ‘surplus would. belong to his ; 
it-would be subject to his order’; and the. assignee-would’ be 
bound to account to-him ; and he would have the same right of 
disposing of it, as he has of any part of his estate, not assigned. 
If these things are so; if the. creditors may pursue. and. apply 
the surplus, either in the hands of thetransferree, or inthe hands 
of the grantor ;.if it is returned to him, the deed avoids that 
which alone is made to invalidate it, by the Act of 1818,:. to 
wit: a trust for the benefit of the grantor or other-petson. ap- 
pointed by him. In the necessary legal view of it, it contains 
no trust reserving the surplus of the assigned effects for the use 
of the grantor, or for the use of his appointee, in’ deroga- 
tion of the tights of creditors. Their rights in it, with the means 
of asserting them, remain. If it be true, then, that the prom- 
ise by the assignee to account for the surplus, in Carey vs. Giles, 
and the-stipulation in this case, thatthe surplus, shall be subject 
to the order of the assignors, do not make the assignments in 
legal effect different. from what they would be without-such 
promise and stipulation, then incontrovertibly they aré valid as- 
signments, unless-the mere fact that there is a surplus, will, per 
se, invalidate them? In Carey vs. Giles, we held that this fact, 
apparent on the face of the instrument, would not,!in the judg- 
ment ‘of the law, annul it... The contrary ‘holding would: be’ ab- 


surdly unreasonable. The fact, ‘that)\to secure or pay a:debt,: ) 


the debtor transfers notes and accounts nominelly in amen 
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ater than the debt, does’ not; upon the reandningt before-exhib- 
-ited; create a trast” for his, or his appointee ’s benefit.» We have 
sten, that-if there iy a balance, itis susceptible of appropriation, 
by legal:process, to'the eldims‘of other’ereditors. And I repeat, 








_. ‘that the: only:test of! the invalidity of an. assignment under -the 
“tet of 91818, such’a trust. It is the law-of this Court’ that, 


notwithstanding! the Act of 1818, a debtor may bona fide pay or 
‘secuteone ‘debt;ito the’exclusion of ‘others:’ Now, tan this be 
donie fully yy ‘an assignment of notes “and accounts of uncer- 
tain availabi y orpraperty of’ uricertain value, (and such is 
the character of effects ‘in mést’cases,) if the debtor be limited 
inthis. assignment, to the precise ainount, in the nominal ‘value 
o S and/aécounts; ‘or“in'the present valuation of property, 
ofthe debt paid or'secured thereby? Shall he-not be at liberty 
to’ provide against the fluctuations’ in the market value of prop- 
erty, against the ‘unavailability of notes and accounts, and for 
the ‘costs andexpenses necessarily. incident to the execution 
ofthe assignment? On this point, we do not.-hesitate. - Qur 
opinion in this curt in Carey vs. rs stands the law of this 
Court. . 
© {4:] Nor ‘does the declaration of trust,'made i in this‘ case, for- 
bid the'construction which we have ‘put upon the deed, or pre- 
vent the application of “it, to'the principles settled-in Carey vs. 
Giles. That declaration is vor preteria nihil. Whats it? -It 
isythat-the‘ereditor to'whom ‘the effects are assigned, shialb hold 
the'sameé imtrust'to pay himself. For that. purpose; the deed 
had: before declared:that'it: was made. »:For that purpose, the 
degal title’ to the. effects’ was conveyed*to' him. He would b 
been'a trustee: of these effects for that purpose, ‘without thi 
pererogatory declaration. ‘Admit. itto haveicreated an express 
trusti2*What then? . A-trust to pay his: own debt is not: the 
damiing.trtist of the Act of 1818. « It is.a trust wholly guiltless 
of Siniayainst that Statute. It was a trust that:died:in the mo- 
ment of !its birth ; for'when the deed was created, both'the legal ti- 
tle toi the effects and ¢the» beneficial “interest-in them, to. the 
amountyef; his debts; united'in the assignee. This:.is the only 
teustudecdaredénithesdeed.wAfter declaring: that the effects shall 
oy | 1 
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beheld in. trust, that their proceeds. may. be applied, to.the.cred- 
it of the claims; enumerated in favor,of.J,,R. Clapp,.it proceeds 
to say simply, that if} after the payment of the principal and in-. 
terest of those elaims,.and the costs.of collection, there is.a sur- 
plus of money, or of effects, it shall be subject to their (the grant- 
or’s) order. This is the-statement of a stipulation, and not a.de- 
claration of a trust., But let it be admitted that it was the inten- 
tion of the grantors to say, that this surplus, if anys: should be 
held by the assignee in trust, to be subject.to order, (and 


then the legal effect would be the same. hat would be a.per- 


fectly innnocuous trust—just ,such. a trustyas the - law;would 
have. created, without any declartion—a, trust that, secures 
nothing to the grantors, and which wéuld:net, ia the: leasthiin- 
der or obstruct the:rights of other. creditors. If the}, assignee 
was a trustee of this surplus for- the assignorsy and: they thad 
other creditors, the law unquestionably would: not,: for that rea- 
son, withhold the,surplus from their claims... A Court ofChan- 
eerywould, without doubt, subrogate the creditors to,the position 


-6f the debtors, and hold, thatthe legal titles was in the. toustee 


for-their (the creditors’) benefit. In this view of it, we,are clear 
that it was not’a trust for the benefit of the. debtor against. the 
rights of his:creditors. . Much stress was laid upon the idea that 
this reservation clause created a trust in J. R. Clapp;-for the 
benefit of other preferred creditors, because it was:practicable 
by virtue of this-deed and orders contemporaneous with.it,in favor 
of other creditors, and accepted: by the assignee, :to. preferthem. 

»[5.]: Now, if there is a ‘trust created in J. R. Clapp, for’ the 
benefit-of one-or more of the creditors, we admit that upon that 
we would lay our hand; and upon ¢hat, we would be obliged 
to predicate a judgment of nullity.. Upon that.very ground;went 
the case of Ezekiel & Dixon—the case most strongly relied up- 
on by the able counsel for the plaintiff in error.:' Therethe prop- 
erty was conveyed to Dizon & Lichton in trust, for the benefitiof 
certain other creditors, who were to release. the grantors,. tothe 
exclusion of all others. It was a trust for the benefitof appoin- 
tees of the debtor, and within the very letter of the Act of 1818. 
3 Kelly, 146. ..But.clearly that.is.not this case... Theodeed 
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makes ‘no trust for otherpersons ; it creates no trust for any 
creditor but:the one paid, and who would havé been paid with- 
out it, to wit: J. R. Clapp... This idea of the counsel is born of 
the evidence, and not of the deed. . Weare Hiot ‘considering 
the facts proven, but putting a legal construction upon the deed, 
And we sustain it, consistently, as we believe, with all our ru- 
lings, in relation to the Act of 1818. : : 
“[6:} Ancther and. very different ‘question arises out of the 
evidence -— was had on the trial—a part of which evidence 
assignment, and that-is—was the conveyance 
void under the 13th Elizabeth, against fraudulent conveyances 
to, hinder‘or delay creditors? or was it void for fraud at Common 


’ Liiw? for all frandulent deeds are void, aside from the Statute, 


by the principles of the Common Law. It was proven, on the 
trial of ‘the traverse of the answer:of'J. R. Clapp, by the ad- 
missions in that answer, and by other evidence,.-that when the 
deed was-executed, the firm of Lively & Clapp were insolvent; 
that they owed to the-plaintiff in the garnishment, Col. Banks, 
seven or eight thousand dollars; that. the debt due by them to 
the assignee, J. R. Clapp, amounted to. some $3,600; that 
the effects conveyed to him amounted to some $8,340; that af- 
ter the execution of the deed, and before the date of the gar- 
nishment, Lively & Clapp bad drawn, upon him, in favor of di- 
vers ¢reditors, to an amount larger than the: difference between 
his debt and the whole amount of the effects, and which orders 


-ordtafts he had. accepted, to be paid according to the exigency 


of the several drafts, out of such surplus as might remain after 
he was paid; and that ‘no order was given by them for any part 
of: Banks’ debt. Upon this evidence, it was the province of the 
Jury to determine whether the deed was fraudulent, as to Banks, 
or not; thatis, whether, under the 13th Elizabeth, it-was made 


‘with intent to hinder and delay him as a creditor. It was the 
duty of the Court to leave this: question, with proper instruc- 


tions, tothem. He did leave it to them, for he instructed them 
thatthe deed was valicl, wnless they should find that: it was in- 
tended to hinder and delay creditors. Whether he gave them 
corect instructions as to what would constitute afraud, or as 
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to the indicia of fraud, does not appear. We are bound to pre; 
sume that his instructions were satisfactory to the’ plaintiff in 
error, since he makes no exception in relation tothese matters. | 4 
It is, therefore, impossible to send this case back. upon these 
grounds. We cannot assume the functions of the Jury, and re- 
voke a verdict rendered, as the record and the Jaw compels us 
to presume, under correct instructions as to the law of the.case, 
from the Court. Ido not hesitate to say that, sitting as a Juror, 
I could not sustain’ this deed; for it is my deliberate opinion, 
that although this deed is, upon its face, valid, under the Act of 
1818, yet the transaction elucidated and developed by the testi- 
mony, isin violation of the*spirit of that Act, and alsovvoid | 
the Statute 13th Elizabeth. And in this opinion, I think I es 
safely say that my learned brothers coneur. 

In Carey vs. Giles, whilst we held that the difference between 
the debt, the cost, and 2 per cent. allowed for collections, on the 
one hand, and the amount of the effects assigned on the other, was 
so small as not to be more than sufficient to cover probable un- 
avalability ; and therefore, nota badge of fraud of such mark 
and significances. as to justify a finding of the Jury against the 
transaction; yet that the fact of transferring more than sufficient 
to pay the debt, was a badge of fraud. _We affirm that’ posi- 
tion. When the difference is so great, as to indicate a purpose 
beyond that of securing the debt or debts, specified in the as- 
signment, with the costs of executingit, it becomes.a badge of 
pregnant import, as in this case, where the amount conveyed is 
double the debtand the probable cost. If to this almost conclu- 
sive badge, is added the giving of orders upon the surplus, 
equal to its utmost possible amount, to favored creditors, directly 
after thetexecution of the deed, and before it is presumed that 
excluded creditors could..have had any knowledge of this 
assignment the evidence becomes irresistible, that the intent 
of:the debtors was to hinder and delay, and finally defeat the 
excluded creditors. We say farther, that it is not the purpose 
of this Court to permit the Act of 1818 to be evaded by an 
assignment, which upon its face, upon legal principles, is not 
obnoxious tothat Act; yet soframed as to be'the means; thrqugh 
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subsequent acts of the parties, of. violating its spirit. .We-will 
permit.the intent to evade. the .Act, to be inquired into, upon the 
evidence, by the Jury. We hold it to be the night of the ex- 
cluded creditors, who _ be before the Court; to have that is- 
sue presented. by the Court to the Jury. The construction of 
the deed.or other i ‘a of assignment, is a question of 
law, for the Court. What I mean to say is,that in cases where 
‘upon its face, the deed may be sustained,. yet, whether the 
grantor intended to créate a trust for his.own benefit, or for the 
benefit of Others, i is a fact to be submitted to. the Jury, upon 








_. yguch evidence, in connection with the deed, as the parties ma 
at P y 


imand, and as, according to thelusual rules, is admissible. 
+ Let Megjudgment be afiianed 





No. 85.—Mansrititp Torrance, administrator, &c. plaintiff in 
error, vs. ANN E. McDoucatp, administratrix, defendant: in 
error. 


[1.] Letters of administration, granted without the, applicant’s causing a 
citation to issue, and giving security, and taking the, eath prescribed 
by law, ‘are void; nor wilt a subsequent @@mpliance with the Stat- 
ute iu the two last:partictlars, cure the defect ; ‘notice’ being indispensa- 

[2.}, The rule of construction applicable. to all .wweitings, Constitutions, Sta- 
tutes, contracts and charters, public or. private, and even to ordinary ¢on- 
versations, is this: that general and unlimited terms are restmained and 

- limited by particular recitals, when used in connexion with . 2 

[8.] In construing Statutes, Courts are to look at the language of the whole 

* Act; and if they find imany particularclause an expression not so large 
and extensive inits import, as those used in other parts of thesame Statute ; 
ifupon a view of thewhole Act, they can collect from the more large and 
extensive expressions used in other parts, the real intention of the Legisla- 
ture, it is their duty to giveveffect to the larger expressions. 

| ¢.] General words in a Statute are to receive a general construction, unless 

_ there be something in it tv restrain them. 
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Motion, in Muscogee Superior Court, on appeal from Ordina- 
ry. Decision by Judge Iverson. November Term, 1852. 


For the facts of this case, refer to the decision of the Court. 


W. Dovenerry, for plaintiff in error. 


Jones, Bennine and Jones, for defendant in error. ‘ 


* 


By the Court.—Lumrxm, J. delivering the opinion. " 


James C. Watson having@eparted this life, testate, his willw 
proven and admitted to record, on the 15th day of May, 1348 
and letters testamentary were granted by the Court of Ordiuary af 
Muscogee County, to John H. Watson and Benjamin W. Walk- 
er, the executors therein appointed. On the 19th of January, 
1846, the letters of Watson, and on the 7th of January, of 
Walker; were severally revoked. In March, 1847, William 
Dougherty applied for administration de bonis non, with the will 
annexed, on the estate of the decedent; and the citation Issued 
by ‘the Clerk, was published in the Columbus Enquirer, bearing 
date of the 30th of that month. At the May Term ensuing, 
nothing wasdone. At theJuly Term following, William Dough- 
erty, the applicant, refusing to give the security required by law, 
Mansfield ‘Torrance was appointed administrator de bonis non, 
with the will annexed, on the estate of Watsom; and the order 
appointing Hifm, declares that ‘““he be inall cases and for all 
purposes, the legal representative thereof.” 

At the June Term, 1852, of the Court of Ordinary, Mrs. Ann 
E. McBougald, as administratrix of Daniel McDougald, deceas- 
ed, and representing that as such, she wasa creditor of Watson, 
petitioned the Court of Ordinary to have Torrance removed, 
upon the grounds that his appointment was irregular and illegal, 
in this: that he had not given the notice required by law, of his 
intention to apply for letters ; and that he could not be appoint- 
ed upon Dougherty’s noticé, as a» term ‘intervened’ between the 
one when that application should have been disposed Off and that 
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‘at which Torrance. was mnninted: at which no proceedings 
whatever were had, not even a continuance of the cause. And 
further, it was objected, that he had not taken the oath of office 
and given the bond and security required by law. 

The first objection was overruled by the Court, and 
Torrance was allowed tintil the 14th of the month to comply 
with the requisitions of the Statute ; which was done on his part, 
and letters of administration were granted to him accordingly. _ 

From this decision »Mrs. McDougald appealed, and on the 
22d of December, 1852, the cause came on fora final hearing 
in the Superior Court, and was submitted to a special Jury ; and 
the record containing the facts whigh I have recited, being sub- 

pitted i in'evidence, the Court charged the Jury, that if the tes- 
‘timony was true, the Court.of Ordinary had no authority to. ap- 
point Torrance administrator, and that his appointment being 
contrary to law, was void. The counsel for Torrance excepted 
to the charge, and the Jury having returned a_ verdict, setting 
aside and vacating Torrance’s letters. of administration, this 
writ of error is: brought to reverse the judgment. 

[1.] Was the charge of the Court. right? To our minds, 
the question is a plain one, and can admit of but one answer. 

It is contended that under several general clauses in our law of 
executors and administrators, authorizing the Courts of Ordinary 
to pass all orders which they may seé‘fit, for the preservation and 
good management of estates, that the Court had the power to 
constitute Mr. Torrance their agent, pro Aac vice, and especially 
under the peculiar circumstances of this estate. 

It would be a sufficient reply to this position t@ say, that 
even admitting its soundness, which we do not, that such is not 
the case made by the record. The Court of Ordinary do not 
put their order of appointment on that ground, and restrict the 
powers delegated to this anoamalous agent to any particular 
object. But the Court claimed and exercised the right, as the 
record shows, of granting a general administration, and the order 
passed clothed and vested Mr.-Torrance with the most. plenary 
powers. He was-to be “in all cases and for all purposes what- 


soever, not the mere employee of the Court, but. the legal rep 
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resetitative ‘of James C. Watson, deceased. And strange 
enough, the proceedings recite, that Mr. Dougherty, ‘having 
refused to give the seeurity required by law, (thus recognizing 
the legal obligation to demandit,) the Court, therefore, ‘appoints 
Mr. Torrance, without giving any security, and no. oath is even 
exacted of him. 

But counsel in the argument, utterly disclaim considering Mr. 
Torrance as regularly appointed. - It is‘admitted that the objec- 
tions’to liis: appointment in this view, are insurmountable ; and 
as before iritimated, in the face of the order, it is claimed that 
he is a sort’of non=deseriptagent of the Court,:to.do its balding 
during their good pleaseure, as to the .preservation and pr 
management of theassets, and to surrender them up, without res 
sistancé even, whenever any one better entitled: shall present 
himself. 

But even this view) untenable as it is, will not extricate the 
counsel from the dilemma he isin. | For if Torrance was not a 
regularly appointed administrator, but a mere locum tenens of the 
Court, created fora temporary purpose, how can. that appoint- - 
ment be now converted:into a regular administration 2: It is insist- 
ed that by giving bond and security in June, 1852, the defec- 
tive appointment of 1847 is effectually cured; and that too, 
although no citation was issued or notice’ given, in terms of the 
Jaw. For it-will be borne in mind, ‘that: Dougherty’s applica- 
tion was'out in May, 1847, at which term nothing was done, not 
so thuch eves.as a co ntinuance of the case. And Torrance way 
not appointed until the July following.. He can take nothing, 
therefore, under Dougherty’s sgislication, owing to this Azatus of 
a term; even if he could, under any circumstances, the proprie- 
ty of which practice, I very much question. | Ay a creditor of.an 
estate applies for letters';B, C and others, having an interest in. 
the estate, are content to/have it entrusted to A’s: management; 
and consequently, donot attend the Court. At the expiration 
of the time, D is appointed, who is exceedingly objectionable to 
all’ Concerned, and whose appointment might, and. probably 
would have been successfully resisted. .1 repeat, Iexceedingly 
doubt, whether this practice can be justified. Torrance, then, 
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was appointed without notice and without taking the ‘oath or 
giving security, and now, by complying with the law in the two 
latter particulars, it is insisted that the deed-is sanctified.. We 
think not.» Even the Clerk of the Court of Ordinary, could not 
have the administration of an estate, devolved upon him under 
the law, without notice; andin such cases, it is competent for the 
Court to require additional security, besides that afforded to the 
parties in interest, by his official bond. But we announce dis- 


) tinctly, that we recognize no such heteroclite administration, as 


that which is attempted to be set up here. 
[2.], With regard to these “general welfare” clauses relied 
in argument, as conferring unlimited power upon the 
ourts of Ordinary, to do whatever they may see fit, in respect 


to the management of estates, I would take occasion to remark, 


that the rule of construction applicable to all writings, Constitu- 
tions, Statutes, contracts and charters, public 6r private, and . 
even to ordinary conversation, is this: that general and unlimited 
terms are restrained and limited by particular recitals, when used 
-in connexion with them. Not that I would reject the general 
“terms altogether, but I would restrict them to cases of the same 
kind as those expressly enumerated. 

[3.] In construing Statutes, Courts, I grant, are to look to the 
language of the whole Act, and. if they find in any particular 
clause, not so large and extensive in its import as those used 
in other parts of the Statute ; if upon a view of the whole Act, 
they can collect from the more large and extensive expressions 
used in other parts, the real intention of the Legislature, it is 
their duty to give effect to the larger expressions. 

But when the law declares, that al/ applications for letters of 
administration shall be made to the Clerk of the Court ‘of Ordi- 
nary,«who shall give notice thereof, in one of the public gazettes 
of this State, and by advertisement at the Court-house of the 
County, at least thirty days before the sitting of the Court, and 
that every administrator, even those with the will annexed, shall 
take the following oath, &c. and shall enter into bond with 
good and sufficient security, &c. it would be a stretch of con- 
struction indeed, to hold that under some general clause, that 
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the Courts of Ordinary may pass such orderin relation to estates, 
as they may think expedient and fit; that ‘these cardinal and 
peremptory pre-requisites, should be disregarded, and a person 
appointed administrator plenipotentiary, without having qempiped 
in the first instance, with any one of them. 

[4.] I will merely add, that another well settled rule of. mter- 
pretation 1s, that general words in a Statute, are to receive a 
general construction, unless there be something in it to restrain 
them. And so inflexible was: this rule considered, that the 
Statute of Wills, (32 Hen. VIil.) having-authorized all and 
every person or persons, to devise their lands, it was feared 
that it might enable infants and insane persons to do it; : 
and the Statute of 34 Hen. VII, was consequently passed, to in- 
troduce these exceptions. Beekford vs. Wade, 17 Ves. 88. The 
same principle was recognized in the decision, that the Statute of 
Fines, 4 Hen. VII. c. 24, barred infants. Sorrell vs. Lord Zouch, 1 
Stow. 369. It is admitted to apply to Statutes. of Limitation. 
Demarest vs. Wyncoop, 3 John. Ch. R. 129. 





No, 86.—Tue Bank or Sr. Mary’s, plaintiff in error, vs. 
Henry W. Brooxs. Henry W. Brooks, plaintiff in error, 
_vs. Tae Banx or Sr. Mary’s. 


[1.] Where a party is the holder of the bills of an incorporated bank in this 
State, to the amount of $150,00, he may divide the bills so held by him; 
that is to say, he may select three ten dollar bills, or six five dollar bills, 
and maintain suit thereon in a Justice’s Court, according to the proyisions 
of the Act,of 1842. . 

[2.] A Justices Court, in this State, has jurisdiction to award judgment against 
a bank, for the non-payment of its bills in specie, to the amount of thirty 
dollars, with interest thereon, and ten per cent. damages, as provided by 
the Act of 1882. 
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Certiorari, in Muscogee Superior Court. Decision by Judge 
Iverson, November Term, 1852. beg Mat 


Henry W.: Brooks, the holder of ‘bills ‘of the Bank “of St. 
Mary’s, to the amount of one hundred and. fifty dollars, com- 
menced five several suits in the Justice’s: Court ‘thereon, for the 
sum, in'each case, of thirty dollars principal, with interest, and 
ten'per cent. damages on the principal sum. fora failure to pay 
the same on demand. * Counsel for? the: bank he: riggs to® the 
jurisdiction of the Court. 

Ist. Beeause the plaintiff being the eheditor of the bank fot 
the sum of $150, could not give jurisdiction to the’ Justice’s 
Court, by dividing tlie same into sums of $30 each. - 

2d. That the jurisdiction of the Court being confined to $30, 
the Court had no jurisdiction of these ‘cases, where $3 for dam- 
ages were claimed, making each case for $33, besides’ interest. 

The Justice’s Court overruled these objections and gave judg- 
ment for Brooks for $30 principal, with interest, and ‘$3 dain- 
ages. ‘To this judgment a writ of certiorari was sued out to the 
Superior Court, alleging error upon the grounds stated. 

After hearing argument, the Judge of the Superior Court 
overruled the first ground, and sustained the second, and order- 
ed that the causes be remanded to the Justice’s Court, with di- 
rections to set aside the judgments, unless the plaintiff would re- 
mit the judgment for $3 damages, in which event'the judgment 
should stand for'$30 principal, with interest and cost: 

To this decision both parties excepted, and have‘assigned er- 
ror thereon. By eensent, the writs were heard together in the 
Supreme Court. 

The counsel for the Bank of ,St. Mary’s assigned as error: 

Isti The overruling the first ground of objection to the juris- 
diction of the Court. 

2d. The order allowing the joelyueties to’ stand, upon the en- 
tering of a remittiter for the. damages. 

The counsel for Brooks assign as error: 

The sustaining of the second ground of objection to the ju 


risdiction of the Court. 








































COLUMBUS, JANUARY TERM, 1853. 533 
= The Bank of *St. Mary’s vs. Brooks. 








W. Dovenerty, for Brooks. 
Mosss, for the Bank of St. Mary’s. 


By the Court—Warner, J. delivering the opinion: 


[1.] The first objection made in the record is, that inasmuch 
as. the creditor of the bank, held the bills of the bank for the 
sum of $150,00, he could not divide the bills into sums of thnr- 
ty dollars each; that is to say, he could not select three ten dollar 
bills, or six five dollar bills, and maintain a suit thereon, in the 
Justice’s Court. 

In our judgment, the Act of 1842 settles this question in fa- 
vor of the plaintiff in the Justice’s Court. » Cobd’s Dig. 652. 

[2.]} ‘Fhe next objection is, that the’ Justice’s Court had no 
jurisdiction to award the ten per cent. damages against the bank, 
in-addition to the lawful interest, as provided by the Act of 1832. 
Prince, 48.. By this Act it is provided, that when any incorpo- 
rated bank in this State shall fail, or refuse to pay’ specie for 
any of its bills, when demanded by any individual, when held as 
his own propetty, upon suit thereof, such individual, in addition 
to the lawful interest, shall receive ten per centum damage for 
such refusal or failure, upon the amount so refused or failed to 
be redeemed in.specie. 

By the 3d section of the Act of 1819, Justices of the Peace 
are empoweréd to give judgment for any sum not exceeding 
thirty dollars, exclusive of interest and cost. 

In this case, the. plaintiff would be entitled to ‘judgment for 
the interest due on the bills, as a legal incident resulting from the 
non-payment thereof by the bank, which interest is definitely fiz- 
ed by law. So in regard to the ten per cent. damages, the plain- 
tiff is entitled to the ten per cent. damages asa fixed legal inci- 
dent, resulting from the non-payment of the bills in specie, when 
demanded. ; 

The Justice gives judgment for thirty dollars in favor of the’ 
plaintiff against the defendant ; the recovery of the interest and 
damages, necessarily follows, 6:) operation of lad; the Statute 
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declaring the plaintiff shall receive ten per centum as damages, 
in addition to the lawful interést. On this last ground, let the 
judgment of the Court below be reversed. 





No. 87.—Tuomas Hoxey and others, plaintiffs in error, vs. Ep- 
warp Carey, assignee, &c. and others, defendants in error. 


[1.] Under the Act of 1799, which declares that the Courts, in Equity cases, 
“shall-order the proceedings*in such manner as that the same shall be 

. ready for trial at farthest the third term from the filing of the bill 
inclusive, unless very special Cause be shown to induce the Court to con- 
tinue the same, which shall not éxtend to more than four terms: ” Held, 
that a bill is not to be considered as filed, so that the limitation as to time 
in regard to the ordering of the proceedings shall run against the com- 
plainant, until all necessary parties are made and. served.* 

]2.] When parties are made and served, the complainant is entitled to the 
three terms without, and the fourth with a showing, exclusive of such delay 
in the cause (such as the death of a-party, the taking up of the cause to 
the.Supreme Court, dc.) as is created by operation of law. 

[3.] ‘When a cause in Equity is sét down for trial, the parties are entitled to 
continuances, as at Common Law. 

[4.] When a necessary party defendant is added to a bill, it is as an original 
bill to him, and he is entitled to all the time to plead, answer and demur 
“thereto, which by law and the rules of the Gourt i is allowed to an original 
defendant. 

[5.] Itis not a sufficient response to a motion to-dismiss a cause for want of 
diligence in-the prosecution, that a necessary party has not been added 
and served, unless it appears to the Court, that the failure to make such 
party before, and within time, is not , Owing to the negligence of the cam - 
plainant. 

}6.| A party complainant is entitled to notice of a motion to dismiss for 
want, of prosecution. 

[7.1 A bill will not be dismissed for want of . prosecution, if parties which 
are necessary, have not been served, or being served, have not answered, 
without negligence on the part of the complainant. 





* Note. See next two cases. 
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[8.] Time will be extended to perfect service, upon & sufficient showing, 
within the discretion of the Court. 


In Equity, in Muscogee Superior Court.. Decision-by Judge 
Iverson.. November Terin, 1852. 


The complainants having made various and lengthy‘ amend- 
ments to their bill, and there being -numerous»defendants, at 
May Term, 1852, the Court passed an order requiring service 
of the amendments to be perfected on the defendants within 
sixty days, and that the defendants appear, and plead, answer or 
demur, on or before the next term of the Court. 

At November Term, 1852, complainant’s solicitor moved to 
extend the said order, so as to allow the complainants to serve 
the defendants within sixty days after the adjournment of the 
Court;.and that defendants be allowed until the first-day of 
the next-term to plead, answer.or demur. In support -of this 
motion, Wm. Dougherty, complainant’s solicitor, - stated, that 
“he came to Columbus in August, 1852, for the purpose of 
perfecting service of these amendments; that he was taken sick, 
and unable to attend to this. or other business, and was obliged 
to leave the city, on account of his health; that before leaving, 
he procured the services of Wm. B. Stokes to serve these 
amendments; that he did serve the most of them, but ow- 
ing to the great length of the amendments, he was unable. to 
serve them all in due time.” 

The Court granted the motion, and defendant’s solicitor ex- 
cepted. Complainant’s: solicitor then moved the Court for an 
order to have William Brown of. Marion County, served with a 
copy of the original bill, with the amendments thereto, within 
sixty days from the adjournment of the Court; and that he ap- 
pear and plead, answer or demur, by the first day of the next 
term of the Court. In support of this motion, Wm. Dougherty 
stated, that he had caused this bill to be served:on. William 
Brown, of Muscogee County, under the belief, on the part of 
complainants and complainant’s solicitor, that. he was the 
stockholder in the Chattahoochee R. R. & Banking Company 
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of that name, but that be had ween assured, and was satisfied, 
that'it was Wm. Brown of Marion County who was the stock- 
holder. 

“The Court granted the motion, ahd defendants solicitor ex- 
cepted. © 

Defendant’s solicitor then moved to dismiss the bill, on the 
ground that the same was not then ready for trial, when more 
than four terms had elapsed’ since the filing of the originatbill. 

The Court refused the motion, and defendant’s solicitor’ ex- 





cepted. 
- Oh these several exceptions, error has beeen assigned. 


Jones, Bennine & Jones, for plaintiffin error. 
“Wa. Dovcuerty, for defendant in error. 
By the Court.—Niszet, J. delivering the opinion. 


The consideration of the motion to dismiss this bill, will in- 
volve all other points made in the assignment." The bill was 
filed originally by Mr. Carey, assignee of the Bank of Columbus, 
against the stockholders of the Chattahoochee’ R. R. & Banking 
Company, to compel them to pay the debts due by the corpora- 
tion upon its bills or notes. By amendment, all other creditors 
were allowed to come in as parties complainants, and some of 
them were accordingly made parties. A large number of persons’ 
were matle parties defendants. ~Some were served at once, or 
acknowledged service, and as to others, time was given for per- 
fectiny service. From time to time, new parties were added, upon 
motion to amend, and the bill was amended by striking some 
who were originally made parties. —Ttawas therefore a bill in be- 
half ofa large class of ‘creditors, to assert their claims upon a 
number of persons who are charged to be stockholders in the 
Chattatioo¢hee RR. & Bankirig Co. upon equitable princi- 
ples, and according to the charter of that corporation. With 
the légal merits of this bill, this writ of error has nothing to do. 
All'the questions which it brings to our noticey-are questions of 
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Equity practice and of statutory construction. They, however, 
depend very much upon the nature and objects of the bill, and 
therefore its character is thus stated. 

It is important to recite. the record history of the bill 
with more minuteness. It was returned to May Term, 1847. 
At November Term, 1848, time. was given to perfect service, 

~and the bill amended so as to. make the executor of Ford, a 
deceased defendant, a party. At May Term, 1849, it was 
amended by letting in other creditors, as complainants, and by 
striking from the record certain defendants. Nothing appears 
to have been done in the cause from Mry, 1849, until May Term, 
1851. It went up, I believe, to the Supreme Court, upon some 
interlocutory question, and I presume in this interval. At May 
Term, 1851, an important amendment was made to the bill, 
charging an assignment of the effects’ of the Chattahoochee R. 
R. & Banking Co. and making the assignees parties defend- 
ants. At the same time, an order was passed requiring service 
of the amendment, by which those that had not answered, were 
to be served by filing the amendments in the Clerk’s office; and 
the new defendants, at that term added, by original service 
within ten days after the adjournment of the Court. At the 
November Term following, that is, in November, 1851, the time 
for perfecting service of the Jast amendments was extended to 
the first of March thereafter, and the defendants ordered to plead, 
answer and demur at the next term, and at that next term, to 
wit, in May, 1852, the order directing service on the original de- 
fendants who had not answered by filing the amendment in the 
Clerk’s office, was revoked, and the usual service directed with- 
in sixty days of the next term, with leave to plead, &c. at that 
term. At the December Term, 1852, upon a showing made by 
Mr. Dougherty, farther time was given to serve the amendment, 
until within 60 days of the next term, and the defendants to be 
served were ordered to plead, &c. at that. next term. ‘T'o 
the order granting this farther time to perfect service of the 
amendment, the plaintiffs in error excepted. ‘This is the first ex- 
ception, and to it, I wil] return in duetime. At the same time, 
that is, in December, 1852, an order was granted to serve one of . 
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the defendants, Brown, upon the statement nad Counmal; that - by 
mistake and misapprehension of counsel, and of the officers of 
Court, he was charged in the bill to reside if the County of 
Muscogee, when in truth he resided’in the County of Marion; 
to which order the plaintiffs in error excepted, and this is the 
second exception—to which also I will hereafter again advert. 
Atthe same time, that is, in December, 1852, a motion was made 
by the plaintiffs in error to dismiss the bill “for a want of due 
and diligent prosecution of the same, and for the reason that 
the proceedings therein had not been so ordered that the same 
might. be ready for trial at that term of the Court, although 
more than four terms had then elapsed from the filing of the ori- 
ginal bill.” ‘This motion was refused and exception taken; and 
this is the third exception, and first, as stated in the outset, to be 
considered. The grounds of this motion-are two. First, be- 
cause the proceedings on the bill had not been so ordered that 
the same, might be réady for trial at the tetm when the motion 
was_made, although four terms had elapsed since the bill was 
filed. Second, because it had-not been prosecuted with due dil- 
igence. . The fact assumed in the first is true, to wit, that four 
terms had elapsed since the filing. of the bill. More than ten 
had elapsed, the bill being filed at April Term, 1847,.and the 
motion to dismiss being made in December, 1852. 

[1.] The plaintiff in error makes the poiht, that if a bill in 
Chancery is not ready for trial at the fourth term after it is re- 
turned, it will be dismissed, because the Act of 1799 declares, 
that proceedings on. bills in Chancery shall be ordered by the 
Courtin such manner as that they shall be ready for trial at far- 
thest at the fourth term after they are filed, the filing term be- 
ing included. He excepts no bill from this literal construction 
of the Statute, but insists that by the mandate of the law, any 
party who goes into Equity must have his cause ready to be set 
down for trial at the fourth term, at the peril of going out of 
Court. He claims that the Act of 1799 is not only directory 
to the Courts, but obligatory upon the party. We are called, 
therefore, to give.a construction to this Act; and a’more impor- 
tant question in relation to Chancery proceedings than this has 
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not been before this Court since its organization ; for if the con- 
struction prevails, which I have stated, it is obvious that the 
doors- of Chancery will be closed against a large class of liti- 
gants, and the heaviest litigation. Ail cases which in their very 
nature cannot be .matured for being set down for trial by the 
fourth term after the. filing of the bill, will be withdrawn from 
the Chancery jurisdiction, and most frequently those are the 
cases to the trial of which the rules and principles of that juris- 
diction are indispensable. ‘The provisions of the Statute liter- 
ally, and more at large, after specifying the cases in which the 
Superior Courts shall exercise the powers of a Court of Equity, 
are as follows: ‘and the proceedings in all such eases, shall be 
by bill, and such other proceedings as are usual in such cases, 
until the setting down of the cause for trial, and the Courts shall 
order the proceedings in such manner as that the same shall be 
ready for trial at farthest at the third term from the filing of such 
bill inclusive, unless very special cause be shown lo induce the Court 
to continue the same, which shall not extend to more than four 
terms. Prince’s Dig. 447. 

I agree with the counsel, that the purpose of the. Legislature 
in this enactment, was to expedite causes in the Chancery 
Courts.. The Legislature of 99 had a wholesome dread of delay 
in the administration of the law, particularly in Chancery, This 
dread continues to the present moment, showing itself in every 
Act which relates to the Judiciary. We do not deny but that ap- 
prehension of delay had then and has now, a legitimate founda- 
tion in the history of Courts of Chancery, both in this country 
and in England ; and when adopting, as the Act of 799 unques- 
tionably does, the pleadings and practice of the British Courts 
of Chancery, so far as applicable under our system, it was wise 
to say, that proceedings in Equity cases should-be so ordered 
as that they should be set down for trial at the fourth term. And 
whilst we admit it to be the duty, we declare it to be the plea- 
sure of this Court, to give full effect, in the constraction of Sta- 
tutes, to this general policy of the General Assembly. We are 
not, howeyer, required in so doing, to defeat any other clearly 
declared ‘general intent of the Legislature. It is our duty, if 
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possjble, to give effect to all Legislative policy—to enforce all 
the laws, and every part of every Act—to make the enactments 
of the Legislature to stand together harmoniously. 'To do this, 
we are at liberty to liberalize some, and to litteralize others. 
For clearly in the construction of any one. law, or section, or 
clause of a law, other laws, sections or’ clauses, in pari materia, 
are not only to be considered, but respected. ‘Thus, upon con- 
struing this clause of the Act of 799, we are bound to consider 
it in connection: with other ‘clauses:and sections which relate 
to the jurisdiction of Courts of Chancery, and so to interpret it, 
as to give it a fair effect, and at the same time maintain for 
Courts of Equity all the jurisdiction with which they are clothed. 
If then, the construction of this clause, which is clainted by the 
counsel for the plaintiff in error, must needs disrobe the Courts 
of Chancery of a part, and that a very material part of their 
jurisdiction, and it is susceptible of another construction, which 
does not inthe least impair that jurisdiction, it is our duty to 
repudiate the former, and adopt the latter. * No better illustra- 
tion of this rule can be found than this case‘affords. Here is a 
case confessedly belonging to the jurisdition of Chancery—in- 
deed belonging to that and to no other jurisdiction. A bill filed 
to require the unpaid stock of an insolvent bank to be bought in 
and applied to the extinguishment of its debts; the stockhold- 
ers are numerous, amounting to scores, if’ not to hundreds; 
they are all.interested in the decree to be rendered; they have 
rights inter sese ; they are all necessary parties ; they are not all 
known to the complainants ; they are to be found out when and 
where théy can best find them out; they reside in various Coun- 
ties of this State or in various States of this Union; some are 
dead; and if their estates are represented, the representatives 
are to be brought in; and if not, representation is to be procured 
by the usual course before the Ordinary. Large amounts are 
involved, and great questions of legal and equitable right are to 
Le settled, and one decree is to do the work of many’ separate 
suits. Now, I assume it to be true, from the very nature of such 
a bill, that it cannot be ready to be set down foratrial at the 
fourth term after the bill is brought. No one at all familiar 
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ewith. proceedings in our’Courts of Equity, will say that this as- 
sumption is not most reasonable. If then, the rule is adopted 
that all cases must, by the command of the Statute, be ready for 
trial by the fourth term; this case and all of like character 
would go out of Court, and the effect of the rule would be to 
deny to our. Equity Courts jurisdiction in all such cases. The 


terms of the exercise of that jurisdiction would be absolutely im- . 


practicable, and therefore the jurisdiction itself would be denied. 


To avoid a result so destructive to the rights of litigants in . 


Chancery; to maintain unfettered the proper and so highly re- 
medial jurisdiction of that Court; I say, that it becomesthe duty 
of this Court to deny that construction which will establish such 
a rule, if possible. It is possible to do so in this case, and yet 
give a decided efficiency to the Act of ?99.. We hold then, in 
regard to the limitation as to time which the Act of ’99 im- 
poses,in the ordering’ of the,proceedings in cases in Equity, 
that time does not commence to run until the bill is filed, and 
that no bill for the purposes of that limitation is to be con- 
sidered as filed, until all proper and necessary parties are 
made and served. When the parties are on the record’ and 
before the Court, then the bill is filed, and then it is that the 
mandate of the Statute goes forth to the Court, to order the pro- 
ceedings in such manner as that it shall be ready for trial by the 
fourth term, that filing termincluded. And if not so ordered, 
the party complainants must take the consequences. In the 
majority of cases, all the parties can be and are served at the 
term to which the bill is returnable, bevause the majority of 
cases are between a single plaintiffand a single defendant, or a 
few complainants and a few defendants. In such cases, our rule 


harmonizes with that of the plaintiffs in error, and time runs” 


against the complainant as to ordering ‘the proceedings, 
from the return term of the bill. -And in all such cases, it is 
true, as I saidin Green vs. McLaren, that the idea of the Legisla- 
ture was, to give one term for appearace, one to answer, and the 
third for trial. 7 Geo. Rep. 109. 

[2.] And so, also, is.this true of all cases, after the bill is 
served, and all the parties are before the Court. Then, says 
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the Legislature, you u shall have three terms, and upen very spe. 
cial cause shown, four, within which to perfect the pleadings 

and make up the issue. In either case, the limitation of the 

Act takes effect, beginning when the Court has the parties be- 

fore it; beginning at the time when the bill can-alone be con- 

sidered as filed, and that is when the necessary parties are serv- 

ed. Upon the principle before stated, that Courts are bound to 

give effect to the whole law, maintaining, as far as possible, the 

rights of parties, under all legal provisions, exceptions must 

be made-to the operation of the rule, that a party complainant 
must, at his peril, be prepared for the setting down of the cause 

at the fourth term after the parties are all before the Court. 

The Statute forbids a suit against the administrator of a deceas- 

ed person, until twelve months’ after the issuing of letters of 
administration. In the event, then, of the death of a necessary 
party defendant, after the bill is filed, the complainant. will be 
entitled to the four terms, exclusive of the 12 months, during 
which the law forbids action against such administrator. - So if 
a complaintant dies, the time required’ to make, his representa- 
tive:a party, in addition to the four terms, will be allowed. So, 

also, when upon any interlocutory decision, the cause is taken up, 
the time necessary to the return.of the judgment of the Supreme 
Court will be allowed. And generally, when the cause is de- 

layed by the operation of law, it shall not result in any abate- 

ment of the rights of the complainant to his four terms—three of 
which he is entitled to as matter of rignt, and one’ apne a 
showing. 

[3.]. And where a cause in Equity is set down for trial, ac- 
cording to any and all the views now presented of the Act of 
1799, parties are then entitled to continuances as in cases at 
Common Law. 10th Rule of Equity Practice. 

The construction now given to the Act of 799, is not new. 
The Courts of Georgia have acted upon it within my profession- 
al memory—I have no doubt, from the earliest administration 
under that Act. The absolute necessity of it, in very many 
cases, is manifested in numerous illustrations. I will give but 
one. «Parties defendants are entitled to plead, answer and de- 
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mur to the bill. By our Act of ’99, the plea and demurrer 
must be filed. at the first term, and then argued and decided, and 
if overruled, they must answer by the next term. When the 
answer comes in, the complainant is entitled to except, and if 
the exeeptions are sustained, the defendant must answer fully: 
Our 3d Rule in Equity, with a view to convenience, and, as was 
supposed by its framers, in accordance with the spirit of the Act 
of 799, declares “that a plea or demurter in part, or to the 
whole of a bill, shall be filed at the return term, and. shall be 
argued during the term, or upon motion and canseshown, at 
such other time as the Court may direct. The Court, however, 
will, in its discretion, upon sufficient cause shown, grant further 
time for filing such plea or. demurrer, and such order shall ex- 
press the time within which the same shall be filed, and the 
further time thereafter within which it shall be argued, or be. con- 
sidered as-dismissed, &e.” 2 Kelly, 481. 

And under the.Jatter clause of this rule, I suppose has grown 
up what is called the usual rule, obtaining in some of the Cir- 
cuits, (in the Ocmulgee and Flint Circuits, certainly,) which is, 
that the defendant plead, answer and demur, not demurring alone, 
within four months afterthe adjournment of the Court. This usu- 
al rule is granted on motion at the first term, and without cause 
shown, and the construction is, thatthe filing of the answer does 
not overrule the plea or demurrer, but defendant may rely upon 
each, the argument and decision being had first upon the plea or 
demurrer. In other Circuits, 1 am aware that no such usual rule 
has been adopted, and the Courts act upon the rule as it stands 
in the Code, and as [have above quoted it. What I nowmean 
to note is, that the right of pleading, demurring and answering, 
belongs to every material party defendant—to every one against 
whom a decree is prayed, or who will be affected by the decree 
to be rendered. This right belongs to the defendant, no matter , 
when brought in—to each and every defendant. 

[4.] Thus, a defendant made party. at the fourth term, is en- 
titled to plead, &c. and he is also entitled to all the time to 
do so (under the same rules of Jaw and practice) which is allow- 
ed to an original- defendant. In a case like this, several new de- 
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fendants may be added at different times. As to each, the’ bill 
is asa bill against himself alone, so far as regards his rights of 
defence. These things being so,» by the rule which we are 
asked to adopt, one of two things would frequently follow—ei- 
ther the complainant. would be held to’ go out of Court for a 
nonjoinder, primarily, of the necessary parties, or the new de- 
fendants must be deprived of the right of pleading, answering and 
demurting, according to law and the tules of practice. It is 
said that the construction which we put upon the Act of 799, 
will create interminable delays. It is to be feared, in these days 
of hot haste, that ideas of judicial rapidity of movement may 
become ultra, and mistaking reasonable time for a just and safe 
administration of the law, for long delay, we involve that 
administration in such disorder and confusion, as to defeat the 
very end proposed.’ For myself,I venture to record here my 
own conviction, that whilst I would most sedulously avoid a de- 
nial of justice by delay, yet I know of -no rule for Judicial action, 
or Judicial reform, so safe as that involved in? the homely Latin 
maxim, Festina lente. 

[5.] But a security against unreasonable delay, is found in 
the obligation of the Court to enforce upon the complainant 
proper diligence in the making of parties, and in the right 
which the defendant has to move the dismissal of the bill for 
want of due prosecution; and I am clear that it would not be 
a sufficient response to sucha motion, for the complainant to 
allege the necessity of making other persons parties, unless he 
also can satisfy the Court that the failure to make such persons 
parties before and within time, is not owing to his neglect. 

With such views, we hold that the overruling the motion to 
dismiss the bill because four terms had elapsed since its filing, 
was right. Nor do we think that it ought to have been dismiss- 
ed for the want of diligence in the prosecution. Upon our con- 
struction of the Act of 99, as before intimated, the question of 
diligence is not excluded. Taking into view the character of 
this bill, the number of the parties complainant and defendant, 
the amendments made, the death of one of the defendants af- 
ter the bil] was filed ; and particularly, considering the amend- 
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ments of May, 1851, in relation to the assignment, it being a ma- 
terial addition to the complainant’s case, which brought in sev- 
eral new defendants, and which it was necessary to serve on all 
the previously existing defendants; we cannot say but that the 
cause has been prosecuted. with diligence. 

[6.] And it is the English rule, and of force in our Chancery 
Courts, that before a bill can be dismissed for want of prosecu- 
tion, there must be notice to the complainants. The motion, 
certainly in our practice, must take the form of a motion mi si. 
1 Smith's Ch. Pr. 314. 2 Danl. Ch, Pr. 931. 

[7.] When the motion was made to dismiss, thatis, at Novem- 
ber Term, 1852, the amendment of May Term, 1851, had 
not been fully served; time was then given to perfect service, 
upon motion, sustained by a showing as to all the defend- 
ants. Some of them who had been served, had not answered, 
and some had not Been served at all. If the amendment refer- 
red to, was not irregularly allowed, and we do not suppose that 
it was, inasmuch as its allowance was not excepted . to, the 
bill would not be dismissed for want of prosecution. ° As to this 
amendment, the bill was within the four terms. Indeed, if the 
amendment making Brown, of Marion, a party at November 
Term, 1852, was well made, the whole bill, as to him, had not 
been filed, and when served, he will be entitled to the terms re- 
quisite for pleading, answering and demurring. Upon the whole, 
although about five years had elapsed since the bill was sued 
out, yet looking to its peculiar character and objects, and par- 
ticularly to the necessity of making so many ‘persons parties, 
we are not prepared to say thatit has not been prosecuted with 
diligence. 

[8.] In relation to the exception founded on the order extend- 
ing the time for service of the amendment ot 1851, we think, 
still keeping in view the number of persons to be served, that 
the time was properly given, upon the cause shown by Mr. 
Dougherty. His sickness and incapacity to attend to any busi- 
ness, are the reasons assigned why he did not himself effect the 
service within time, and it farther appears that, in the exercise 
of a reasonable diligence, he employed an agent to do it, who 
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did it in-part, but from the voluminous character of the record, 
and the great number of copies required to. be made out, he 
was unable to serveall: © This application for enlarging the time, 
was addressed to the sound discretion of the Court, which we 
will not control, unless: flagrantly abused. 

The motion to* ‘make: Brown, of Marion, a party; was made, 
‘as, counsel states, at ‘the first term after the mistake as to his 
residence, was discovered. He being a stockholder, was a ne- 
cessary party. There seems tu bave heen no want of diligence 
in correcting the mistake; and to serve him inthe County of his 
residence and bring him before the Court, was both the right 
and the necessity of the complainants. 

Let the judgment befaffirmed. 


No. 88.—Van Leonarp and others, plaintiffs in error, vs. 
Tuomas Srocks, defendant in error. 


[1.] The 53d section of the Judiciary Act of 1799, conferring Equity powers 
upon the Superior Courts of this State, (Mew Digest, 46%,) and the 3d 
Rule of Equity Practice, (@eneral- Index, 596,) expounded, and the mode 
of procedure under the same, prescribed in Chancery causes. 


In Equity, -in Muscogee Superior Court. Decision by Judge 
Iverson, November Term, 1852. 


Thomas Stocks, for himself and other creditors of the Chat- 
tahoochee Railroad and Banking Company,-on 25th -March, 
1848, filed in, the Clerk’s office, a bill in Equity against Van 
Leonard, James Bethune, and others, stockholders in the said 
corporatidn, to make them liable for the redemption of the bank 
bills issued by the corporation. , On 27th December, 1848, im- 
portant amendments to the bill were filed. Henry Crew and 
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John Sutlive, two of the defendants, died pending the Jitiga- 
tion. 

At November Term, 1852, complainant’s » sakaiben moved an 
order dismissing the bill, as to Henry Crew, John Sutlive, and 
twenty-two others of the defendants in the bill, without  preju- 
dice. The Court granted the order, and the other detendants, 
by their solicitors, excepted. 

Complainant’s solicitor also moved an order that the remain- 
ing defendants be served within sixty days with a copy of all 
the ame ments made to the bill, and that they appear and an- 
swer the bill as amended, on or before the first day of the next 
Term of this Court, with the liberty of pleading or demurring, 
or both, at the option of defendants. 

The Court granted the order, and defendant’s solicitor excepted. 
Defendant’s solicitor then moved the Court to dismiss the. bill for 
want of prosecution with due diligence by the complainants, and 
for the reason that the Court had not so ordered the proceedings 
in the @se, as that it should be then ready for trial, although 
more. than four terms had elapsed from the filing of the bill 
to the time of making the motion. 

The Court refused to grant the motion, and defendant's: so- 
licitor excepted. 

Upon these several exceptions, error has been assigned. 





Jones, Benninc & Jones, for plaintiffs in error. 
W. Doveuerty, for defendant in error. 
By the Court.—Lumrxw, J. delivering the opinion. 


As to the first exception, that the Court, upon motion, allow- 
ed the complainant to amend his bill, by striking out the names 
of some of the defendants, no reason has been assigned why the 
order should not have been granted; and none occurs to this 
Court. 

[1.] It is assigned as error, that the Court, upon application, 
passed an order requiring the defendants to answer the bill as 
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amended, on or before the first day of the next term, with liber- 
ty to plead or demur,,or both. The objection ‘is, that the de- 
fendants are compelled ty answer, notwithstanding they might 
get'rid of the bill by demurrer or plea. 

Such is not our construction of the order. It is not intended 
to derange or reverse the order of defence in Equity causes. 
The defendant is forced to answer unless he can be relieved by 
demurrer or plea. And it is left, as it should be, optionary with 
him, whether he will seek to avoid the necessity of answering 
by either, or both of these modes. It is the privilege @ the de- 
fendant to'demur or plead. It is his duty to answer, and the 
complainant has the right to compel him ‘to do so, or to submit to 
have the bill taken pro confesso, unless he protects himself by fde- 
murrer or plea. 

By the 3d Rule of Equity Practice, (General Index, 596,) it 
is provided that, “a plea or demurrer in part, or to the whole of 
a bill, shall be filed at the return Term; and shall be argued (im- 
properly printed urged) during the Term} that is, at te term 
whiten the bill is filed, or upon motion and cause shown, at such 
other time as the Court may direct.’ The Court will, however, 
in its discretion, upon sufficient cause shown, grant further time 
for filing such plea or demurrer; and such order shall express 
the time within which the same -shall be filed, and the further 
time thereafter, within which it shall be argued, or ,considered 
as dismissed. And notice in writing of the filing of such plea, 
or demurrer, shall be given to the adverse party, or his counsel 
at the time of filing thereof. The defendant or defendants in 
any bill in Equity, may demur, plead and answer at the same 
time, at the firstterm; the demurrer, plea and answer, may be 
separately disposed of in/their order, but the filing of the plea, 
or answer, shallin no case operate to overrule the demurrer.” 

Counsel would do well to give their attention to this Rule, 
and to shape their pleadings in Equity causes so as to conform 
to its provisions. Under it the defendant may demur, plead 
and answer, at the first term; in which case, the filing of the 
plea or answer, shall not operate to overrule the demurrer, but 
each defence shall be separately disposed of in its order, viz: 
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the dimesiies first, next the plea, and then the answer. But de- 
fendants must demur and plead at the return term of the bill ; 
and the demurrer and plea must be argued during that term, or 
upon motion and cause shown, at such other time as the Court 
may direct. The Court, upon sufficient cause shown, will grant 
further time for filing such demurrer or plea. In which event, 
the order shall express the time within which the same shall be 
filed, and the further time thereafter within which the demurrer 
or plea shall be argued, or be considered as dismissed. 

We have deemed it advisable to be thus explicit, as there seems 
to be some confusion as to the true intent and meaning of this 
Rule. And yet, to our minds, its language seems to be exceed- 
ingly plain. 

Now, our interpretation of the interlocutory order taken in 
this case, that the defendants be served within sixty days with 
a copy of all the amendments made to the bill, and that they 
appear and answer the bill as amended, on or before the first 
day of the next Term of the Court, with the liberty of pleading 
or demurring, or both, at the option of the defendants, is, that 
at the term next ensuing the order, the defendants might, mn 
their discretion, first demur and plead ; and if the demurrer be 


overruled and the plea not sustained, they must be prepared to 


put in their answer immediately ; though it may not be actually 


filed until the other two defences are passed upon; and with this 
understanding, we affirm the judgment upon this point. 

As to the refusal of the Court to dismiss the bill for want of 
due diligence by the complainant in prosecuting it, and for the 
reason that the Court had not so ordered the proceedings in 
case, as that it should be then ready for trial, although: ade : 
than four terms had elapsed from the filing of the bill ‘to the? 
time of making the motion, we have just overruled that ob- 
jection, in tke case of Hoxey vs. Carey. And I will dismiss it 
with a few general remarks upon Equity procedure, under the 


Act of 1799. 
The motion, in this case, to dismiss for want of diligence, is 


predicated upon the.assumption, that this Act peremptorily re- 
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quires that all Equity causes should’be set down for trial at the 
third term, including that at which it was filed, or at the fourth, 
at most, upon special cause shown. 

The view we take of it is this: The provision referred to is 
directory, stillit is imperative, and should be executed as im- 
plicitly as other law ofthe land. But it will not do to select this 
one clause of the Statute and insist upon its rigid enforcement, 
irrespective of the rest ofthe Act. It is a whole, and must be con- 
strued as such. Now, the same section declares, that the bill 
xh shall be served thirty days before the Court to which it is re- 

turnable, and at which it is filed, and that it shall be answered 

on or before the first day of the next term. Now, these requi- 
sitions are equally obligatory with the one which directs that 
the cause shall be set down by the Court for trial at the third 
term, or fourth at farthest, from the time of filing the bill. 

And it will be:observed, that although in point of collocation 

these clauses do not follow each other in the order in which con- 

struction indicates, still it must be manifest that, in point of fact, 
the service of the bill and the filing of the answer, must neces- 
sarily precede the setting down the cause for trial. Comply, 
then, with these two requisitions, and it is practicable to enforce 
the third. And this is the course of proceeding in a great pro- 
portion of the Equity causes in the country. And in all such, 
* the Act can be, and ought to be, literally observed and obeyed. 
But suppose the defendant dies before service, and before the 
return term of the bill, and twelve months or more necessarily in- 
tervene before his representatives can be made a party; or he 
demurs to the bill the first term, and the judgment of the Su- 
perior Court upon the demurrer is excepted to, and carried up by 
writ of error to this Court. Or suppose that obstacles intervene 
of this, or some other character, between the first and the se- 
cond term, so that the answer cannot be obtained at that time. 

Or suppose there be more defendants than one, a portion of 

whom reside without the County or State; in other words, sup- 

pose from any cause whatever, some legal obstacle interposes to 
prevent the cause from proceeding in the regular way—as for 
instance, the bill from being served thirty days before the term 
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at which iti is 3 made returnable, or answered at the ensuing term, 
it must be apparent that in all such cases, the cause cannot be 
set down for trial at the third or fourth term ; and it was never 
contemplated by the Statute that it should a And it cannot 
be done, because the proceeding has been: delayed, not by the 
default of the complainant, but by operation of law. And this 
and every other Court is bound to execute alike, all the laws, 
and if possible, put such interpretation upon them asthat all may 
not only stand, but harmonize. As an illustration of this rule, 
the Courts’ of this State have uniformly held, that the death 
of the debtor suspends the Statute of ‘Limitations dunng the 
twelve months within which no suit can be brought against 
the estate ; and that, too, in the face of the principle, that where 
the Statute of Limitations has commenced running, no subse- 
quent disability can stop it. ' 

Our judgment, therefore is} that a bill cannot be said to be 
filed, in any case, until all the necessary parties, whether origi- 
nal defendants or those brought in by amendment, are served 
thirty days previously. It may then, andnot before, in terms of 
the Judiciary Act, be said to be filed. If answered by all of 
the defendants, on or before the first day of the next term, then it 
must be set down for trial at the third term, or the fourth, at farthest. 
If, however, legal hindrances intervene to prevent it being 
answered, here again, the same rule applies as that laid down 
as to the filing. These obstacles must be removed, and the 
bill answered, before the pleadings can be so ordered by the Court 
as to set down the cause for trial. But when once the parties are 
all served and the answers are in, the obligations of the Stat- 
ute attach and must be complied with. If then, or at any previ- 
ous stage of the cause, the complainant, is wanting in diligence, 
it is the privilege of the defendant to move against him to speed 
the cause or take the consequences. If, however, no steps are 
taken by the defendant, forcing the complainant to proceed, he 
will be adjudged to have acquiesced in the delay, and to have as- 
sented, unless he complains. 

As to amendments, they are not cut off by the causebeing 
set down for trial, or even bya verdict. Either after the cause 
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ig set down for trial and before verdict, or upon the appeal after 
the first verdict, necessary amendments may be made, upon a 
proper showing, such as is usual in Equity, and upon such 
terms as the Court may prescribe. But continuances will be- 
gin to run from the time when the cause is set down for trial, 
which is always done, upon motion by the complainant’s solici- 
tor, and an order entered upon the minutes to that effect. The 
continuances to be regulated by the practice of the Courts, as 
heretofore pursued. ‘The cause stands for trial, of course, at 
the term when it is set down for trial. Either party, however, 
ought to be allowed to continue without any special showing. 
And it occurs to us, that one more continuance before, verdict is 
all that ought to be allowed. On the appeal, the continuances 
will be governed by the same rule which obtains in Common 
Law cases ; which is, that no appeal case shall be continued 
more than twice by the same party, but for unavoidable provi- 
dential cause. 

Full force and effect is given to the Act, thus practically 
interpreted, and the paramount object preserved, of expediting 
litigation. 

As to amendments, our opinion is this: where new parties are 
brought in by amendment who are material, and against whom 
a decree is prayed, the same time must be extended to them 
as to original defendants ; viz: to demur or plead at the first 
term after. they are served, allowing them till the sec- 
ond term to answer. But as to amendments made during the 
progress of the cause, it is competent for the Court, witha view 
to haste, to prescribe the time within which the party may plead 
to the new. matter—due regard being had to the privilege of the 
defendant to demur and plead, before answering either to the 
amendment or to the whole bill as amended. If, atthe time 
specified by the Court for answering the amendment, the de- 
‘fendant is unable to answer for want of papers, or any other 
cause beyond his control, growing out of the shortness of the 
time within which he is required to answer, further time will 
be allowed: upon a proper showing to the Court. 
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No. 89.—Ann E. McDovuecatp, administratrix of Daniel Mc- 
Dougald, deceased, and others, vs. Epwarp Carey, assignee 
of the Bank of Columbus. 


[1.] According to the provisions of the 53d section of the Judiciary Act of 
1799, a bill in Equity is not considered as filed in Court, for the purpose of 
computing the time within which the cause must be tried, until all the 
necessary parties against whom a decree is prayed, have been served 
with process to appear in the-manner prescribed by that Act. 


[2.] The provisions of the 58d section of the Judiciary Act of 1799, impos a 
special and imperative duty on the Courts of this State, so to order the 
proceedings in Equity causes, that the same shall be ready. for trial at 
farthest, at the thirdterm from the filing of the billinclusive; but may be 
continued one term longér, upon very special cause beivg shewn, which shall 
not extend to more than four terms. 

[3.] Whena bill’ has been served on all the necessary parties thereto, as re- 
quired by the Statute, and filed in the Clerk’s office of the Court to which 
it is made returnable, the defendant must appear at the term of the Court 
at which the bill is so returned and filed, and demur or plead thereto, at 
that term, if he desires to do so;awhich demurrer or plea must be argued 
and decided during that term, unless the Court, in its discretion, upon 
sufficient cause shewn, shall grant further time,as provided by the 3d 
rule of Equity Practice. 

[4.] According to the requisitions of the Statute, the defendant must answer 
the bill at the next succeeding term of the Court, after that in which the 
same has been filed. 

[5.] Exceptions to the defendant’s answer, must be filed before the hour for 
the Jury business, on the second day of the term in which the answer is 
required to be filed, and be determined by the Court during that term. 


[6.] The Statute evidently contemplates, that Equity causes shall be set 
down for trial at the next succeeding term of the Court after the bill has 
been filed therein, and it is the duty of the Court so to order the proceed- 
ings, if possible, as to have the cause set down for trial at that term. 


[7.] When the demurrer or plea,.(if any shall be put in,) and the excep, 
tions to the answer, (if any shall be filed,) are all disposed of by the Court, 
and the parties are at issue on the bill and answer, and replication filed, 
it is the duty of the Court to have an order entered on the Minutes of the 
Court, setting down the cause for trial. 

[8.] When an Equity cause shall be set down for trial at the second term of 
the Court, after the bill is filed, to wit: the next succeeding term there- 
after, neither party will be required to proceed to trial at that term, but 
will have until! the next term thereafter to procure their testimony. 
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[9.] Atthe third term of the Court from the filing of the bill inclusive, the 
causewill be for trial, and must be tried at that term; unless very special 
cause shall be shown to the Court by either party, to induce the Court.to 
continue the same, which shall not extend to more than four terms. 


In Equity, in Muscogee Superior Court. Decision by Judge 
Iverson. November Term, 1852. a 


Edward Carey, as assignee of the Bank of Columbus, by bill 
in Equity, complained to the Superior Court of Muscogee 
County, in hehalf of himself and all the other creditors of the late 
Daniel McDougald, who might choose to come in and be made 
parties complainants to the bill, and alleged that he was a cred- 
itor of the late Daniel McDougald ; that he annexed copies of 
his claims against McDougald to the bill, being copies of a bill 
of exchange, a promissory note, and two certificates of deposit 
in the Planters’ and Mechanics’ Bank of Columbus. 

That in September, 1849, McDougald died, leaving an estate 
in Georgia, according to the best of his information, worth $60,- 
000, or some such large sum; that McDougald died indebted 
to various persons besides him, the complainant, and in large 
amounts; that his estate was insolvent, with a prudent and 
faithful administration of it; that although. McDougald left a 
widow, Ann E. McDougald, and several brothers and brothers- 
in-law, no steps were taken by them to administer the estate, un- 
til about June following his death; and none would have been 
taken then, had not a portion of his creditors taken steps to have 
the estate administered by the Clerk of the Court of Ordinary; 
that at the July Term of the Court of Ordinary, 1850, at which 
it was expected authority would be conferred on the Clerk, Mrs. 
McDougald objected to the administration being conferred ‘on 
the Clerk, and claimed it for ‘herself; that letters were then 
granted to her. ‘That R. B. Alexander, her brother, and A. Mc- 
Dougald, the brother of Daniel, appeared in-the Court for her, 
and in reply to the inquiries of the Court, as to the value of the 
estate in Georgia, represented Daniel McDougald to be insol- 
vent, and his estate in Georgia to. be worth not more than $15,- 
000; that upon this, the Court required her to give bond and 
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security in the sum of $36,000; which she- did, with R. B. 
Alexander and Duncan McDougald, as sureties. att 

That he, Carey, believed the statements to have been made 
with the approbation of Mrs. McDougald, for the purpose of re- 
ducing the amount of the bond, with a view to the waste of the 
estate ; that the statements were not true. 

That the administratrix did not make out and return an in- 
ventory or cause the estate to be appraised, until about the 11th 
of January, 1851; when there was returned to the Clerk of the 
Court, a paper purporting to be an inventory and appraisement. 

That this 1s not verified by the.oath of Mrs. McDougadl, nor is 
it under her proper hand, but was made out and returned by 
-R. B. Alexander, who'acted as her agent. 

That Daniel MeDougald had in cash at the time of his death, 
$9,000 ; that he was then in possession of a plantation, on the 
east side of the Chattahoochee river, with the negroes on it, of 
the value, with the stock, &c. of $25,000; that Duncan McDougald 
claimed to have the title to the plantation and negroes, but if he 
had the title, it was the result of fraud between him and Daniel 
McDougald, to injure the creditors of Daniel ; that Danielbought 
the plantation at Sheriff’s sale, and paid for it; that he bought 
or raised most, if not all the negroes; that if title was transfer- 
red to Duncan, it was done without a sufficient consideration. 

That Daniel had at his death a large amount of choses in 
action; that these and the other specified. chattels, had’ been re- 
moved by Mrs. McDougald or R. B. Alexander, or Duncan Me- 
Dougald. 

That Daniel McDougald in his lifetime, recovered a judgment 
against Tomlinson Fort; that on the 28th of December, 1850, 
the proceeds of the judgment, $5173.50, were paid over to Mrs. 
McDougald, administratrix, who then receipted for the same. 

That none of the before-mentioned property or money, is 
mentioned in the inventory. 

That Daniel McDougald had title to a tract of land, lying 
partly in Bibb and parily in Twiggs, worth €&0CO or $8000 ; 
that R. B. Alexander, as agent of the administratrix, in De- 
cember, 1660; uirevtedl the attomey of the cotate to gull the 
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tract of Jand at private sale, promising to procure an execution 
against Daniel McDougald, and have it levied on the land, and 
have the land sold to perfect a titlein the purchaser, with a view 
to the waste of said land, as part of the estate; that in pursu- 
anee of the arrangement, R. B. Alexander, as her agent, pro- 
cured an execution in favor of the Mechanics’ Bank vs. Daniel 
McDougald, which, as complainant had been informed, had been 
paid off, and caused it to be levied on the land, and a sale to be 
advertised for the 1st Tuesday in April,.1851; that this sale 
would have taken place, but for the interfefence of the Superior 
Court' of Muscogee County, on a bill filed by William Dougherty ; 
that the application by this bill was, after argument; refused ; and 
that he, Carey, feared and believed that the administratrix would 
carry out her fraudulent purpose, and sell the land, unless pre- 
vented by the Court. - 

That the bond of the said Ann E. afforded the creditors little 
security, she being worth nothing, apart from her interest in the 
estate, and the estate of R..B. Alexander, one of her sureties, 
being insolvent, and the other surety, Duncan McDougald, not 
being worth more than $5000. 

That he, complainant, feared the estate would be wasted, so 
as to defeat the collection of his demands. 

The bill then prayed the Court to‘interfere in the premises, 
and by the appointment of a receiver, &c. and the adoption of 
such other orders, writs, or decrees, as would repair the waste 
committed, and prevent that apprehended, and save the estate 
for those entitled to it; and it prayed for such other and further 
relief, as to the Court should seem reasonable and just. It pray- 
ed an injunction to prevent the sale of the said tract of land; 
and it prayed subpcenas to be directed to Ann E. McDougald, 
Alexander McDougald and Duncan McDougald. 

The bill was sworn to by Carey, on the 25th of December, 
1851. A subpeena as prayed for, was annexed to the bill, dat- 
ed the 29th of November, 1851. The bill is marked, “filed in 
office, this 25th November, 1851. E. S. Harpen, Clerk.” 
On the Ist of December, 1851, the bill was served on- Ann 
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E. McDougald ; on the 13th, it was served on Alexander Me- 
Dougald, wie on the 17th,on Duncan Me ‘Dougald. 

To this. bill the defendant, Ann E. McDougald, filed her an- 
swer, on the 10th of May, 1852, and the other two defendants 
filed theirs'‘on the 13th of November, 1852. These answers are 
at great length, and for the most part they deny the allegations in. 
the bill. They also set up against the complainant several de- 
fences ; amongst others, a set-off, and a full settlement. 

On the 11th of May, 1852, the complainant obtained leave of 
the Court to amend hi§ bill; and on 13th he filed an amend- 
ment. tes 

By this amendment, he alleged that payment of. his note, 
draft and certificate of deposite, had been demanded at the time 
when they respectively fell due; that payment was refused, and 
that Daniel McDougald was dulyWotified of such refusal. 

It also alleges, that at May Term, 1849, James S. Watson 
and William C. Watson, obtained a decree against the estate. of 
James C. Watson, for $13,208.95; that: this decree, about the 
first of the year after it-was réndered, was purchased ‘by Daniel 
McDougald and paid for; that since his death, Ann E. McDou- 
gald, with the view of keeping this decree out of the regular 
administration, and of appropriating it to her own use, had pro= 
cured a transfer of the decree to herself individually, and had the 
same levied. | 

He-also alleged, that she had collected money on the notes 
given Daniel McDougald in his lifetime, for land. 

On the 30th of November, 18&2, the defendants all filed their 
joint answer to the amended bill. .In this answer, they denied 
the greater part of the allegations contained 1 in the amendment to 
the bill. 

On the 23d day of December, 1852, the complainant obtained 
from the Court, an order that the amendment that day filed to 
the bill, should be allowed ; that the defendants or their counsel, 
should be served within thirty days from that date, with a copy 
of said amendment, and the said Henry J. Devon, Seaborn - 
Jones and Safnuel A. Billing, administrators of R. B. Alexander, 
deceased, should also be served within the time aforesaid, with 








.the liberty of pleading or demurring thereto, or both, if they 
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‘compel the complainant to elect whether he would proceed 
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a copy of said original bill, and the amendments , theretofore 
wade thereto, as well as the amendment.that day allowed; that 
all said defendants should be served with a copy of: that order, 
and that they should appear and answer said bill as amended on 
or before’ the first day of the then next term of that Court, with 


thought proper to do so. 

On the same 23d of December, 1852, the complainant filed 
the said amendment to the bill. | 

By that amendment, he made a number of allegations, and 
amongst others, certain material allegations against persons not 
patties to the bill, namely: Henry J. Devon, Seaborn Jones and 
Samuel A. Billing, as administrators of Robt. B. Alexander, and 
it prayed thatthese persons might be made parties defendants 
to the bill as amended, and that they might answer the charges 
and allegations of the same. 

The defendants objected to the granting of the last mentioned 
order by the Court, but the Court overruled the objection and 
granted it. 

To this decision they excepted. 

Mrs. McDougald then presented her petition to the Court, .to 


against her for the matters contained in the bill, in Equity or at 
Law. - .- 

At the time when the bill was filed, suits were pending in the 
said Superior Court on its Common Law side, in favor of the 
complainant. against the defendant, Ann E. McDougald, as ad- 
ministratrix of Daniel McDougald, deceased, founded on the 
same note, draft and certificates of deposite aforesaid. 

The Court below refused to grant her petition, and to this re- 
fusal she excepted. 

Thedefendants then moved to dismiss the bill for want of a 
due and diligent prosecution of the case, and for the reason that 
the proceedings in.the case had been so ordered, that the case 
could not be ready for trial at the third term from the filing of 
the bill inclusive. This motion the Court overruled. 

And to this decision the defendants excepted. 
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Jones, Benning & Jones, for plaintiff in error. 


W. Dovueuerrty, for defendant. 
By the Court.—Waryr, J. delivering the opinion. 


This bill was originally filed on the 25th day of November, 
1851, against the administratrix of Daniel McDougald, Alexan- 
der MecDougald and Dunean McDougald, praying for the, ap- 
pointment of a receiver, &c. to secure the assets belonging to 
the estate of Daniel McDougald, for the benefit of his creditors. 
On the 10th day of May, 1852, Ann E. McDougald, the admin- 
istratrix, filed her answer, and on the 13th of May, 1852, the 
other two defendants filed their joint answer to the bill. 

On the 13th of May, 1852, the complainant, by Jeave of the 
Court, amended his bill. ; 

On the 23d of December, 1852, the complainant obtained 
leave of the Court to make another amendment to his bill, by which 
Devon, Jones and Billing, administrators of Robert B. Alexan- 
der, were made parties to the 6riginal bill, and an order was 
eranted by the Court, that the several parties be served within 


thirty days from the date of the order, with-a copy of the amend- ' 


ment, and that Devon, Jones and Billing, the newly made par- 
ties defendants, be served within the time aforesaid, with a copy 
of the original bill as amended ; and it was further-ordered, that 
all the parties should appear and answer the billas amended, on 
or before the first day of the then next term of the Court, with 
liberty of demurring or pleading thereto, or both, as they might 
think proper. 

To the granting this latter order by the Court, the defendants 
excepted, and now assign the same as error, on the ground that 
the granting such order, necessarily extended the. time beyond 
which the Statute requires the cause shall be ready for trial. 

[1.] ‘This question involves the construction of the 53d sec- 
tion ofthe Judiciary Act of 1799, which declares that the proceed- 
ings on the Equity side of the Court shall be by bill and such 
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other proce edings as are usual in such cases , uptiby the setting 
down of the cause for trial; and the Court shall order the proceed- 
“ings in such manner, as that the same shall be ready or trial, at 
furthest, at the third term fr@p the filing such bill inelusive, un- 
less very special cause be sheWn to induce the Court to continue 
the same, Which shall not extend to more than Jour terms ; and a 
copy thereof shall be served on the opposite party, at least thir- 
ty days before the filing such bill in Court; and the party against 
whom such bill shall be filed, shall appear and answer to’the same 
» @.the next Court ; and if he, the or they, shall, fail to do so, the 
“ Facts i in the said bill shall be taken pro confesso, and the Court may 
“proceed to decree as to justice shall appertain. Prince, 447. 

[2.] The several provisions of this Statute impose the same 
obligation and duty upon the Courts, as the provisions of any 
other Legislative enactment of the sovereign authority of. the 
State. The special and imperative requirements of this Act of 
the Legislature, cannot be considered by the Courts, as ‘mere 
brutum fulmen, and disregarded at their will and pleasure, ing 
ordering the proceedings in Equity causes in this State. It is 
our duty, therefore, to give to this Statute, such a construction as 
will make it a practical working Statute, according to the true 
intent and meaning of the Legislature. 

[3.] ‘When a bill is exhibited to the Court, and. the necessary 
process annexed thereto, and a copy’thereof is served on the 
defendant thirty days before the Court to which it is made re- 
turnable, it is then to be returned to the Court, and filed in the 
Clerk’s office of such Court. The bill being filed in contempla- 
tion of the Statute, the defendant must appear at the term of the 
Court at which the bill is filed. If the defendant desires to de- 
mur or plead to the bill, he must file his demurrer or plea at the 
return term thereof, and such demurrer or plea, must be argued 
and determined by the Court at that term, unless sufficient cause 
be shewn. See 3d rule Equity Practice, 2 Kelly, 484. 

[4.] At the next term of the Court after that at which the bill 
has been filed, the defendant must answer the bill. 

[5.] If the complainant desires to except to the defendant’s 
answer, he must do so by filing his exceptions before the hour 
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for Jury business, on the second day of the term in which the 
* answer is required to be filed, and the Court must determine ‘as 
to the sufficiency or insufficiengy of the answer at that term. 
See 4th rule Equity Practice, 2 Kelly,482. It will be observed, 
that by our rules‘ of Equity Practice, the filing his* answer by 
the defendant, does not necessarily overrule his demurrer or plea, 
but tliat the same may be separately disposed of in their order. 
Fag 6.) The Statute evidently contemplates, (as do the Rules of 
: Practice, to carry into effect the provisions of the Statute,) that the 





- cause Shall be*ready to be set down for trial, during the second 





term of the Court;next after that to which the bill was made 
returnable and filed; and it is the duty of*the Court so to order 
the proceedings, if possiblé, as to have the cause set down for 
trial at that term. | 

[7.] We understand “ the setting down the cause for trial” 
to mean, that when the demurrer, plea, exceptions to the an- 
swer, &c. have been disposed of by the Court, as required by 
our rules of practice; in other words, when the pleadings are 
madé: ‘ap, and the parties thereto are at issue, the complainant 
files his replication, as required by. the Sth Equity rule of Prac- 
tice, and then the Court orders the cause to be set down for trial. 

The Statute, as we have seen, makes it the imperative duty of 
the Court so to order the proceedings, as that the cause shall be 
set down and be ready for trial, at farthest, at the third term of 
the Court, from the filing the bill inclusive, unless very special 
cause be shewn, to induce the Court to continue the same, which 
shall not extend to more than four terms. At the forth term from 
the filing the bill inclusive, the cause must be tried. 

[8.] When the cause is set down for trial by the order of the 
Court at the second term thereof after the filing of the bill, neith- 
er party will berequired to proceed to trial at that term, but will 
have until the next term of the Court thereafter, to procure their 
testimony. 

[9.] At the sae succeeding term of the Court after the cause 
has been set down'for trial, either party will be entitled to a con- 
tinuance on special catise shown : but» such continuance cannot 
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postpone the trial of the cause Beyond the fourth term of the 
Court from the filing the bill inclusive ; Jor the reason, that the > 
Statute so expressly decinees: ’ 

It was suggested on the argtiinent, So the defends 
should die, or the case be carried up to “this‘Court by writ of 
error, the trial of the cause would necessarily have to be post- 

poned beyond the fourth term Of the, C f, and therefore, the 
provisions of the Statute could not be practically carried into 
effect. The answer is, that when the parties and the Odtrt are 
ohibited from proceeding with the cause, by thi express en- 
‘actinent of the law, the time during which they are so prohibited, 





not to be smapelll against them. It was updh this princi- 
a that the case of Tarver vs. Cowart,was decided, in which it 
was held, that the Statute of Limitations did not run against a 
plaintiff in this State during the twelve months he was inhibited 
from suing an. executor or administrator. 5 Geo. Rep. 66. 
There is no practical difficulty then, in carrying into effeet thie 
53d section of the Judiciary Act of 1799, when the Courts do”™™ 
what the Legislature has peremptorily declared they shall do, 
(to wit,) so to order the proceedings in Equity causes, as that the 
same shall be ready jor trial at farthest, at the third term from the 
Jiling the bill inclusive, uniess very special cause be shown to in- 
duce. the Court to continue the ®ame, which shall not ex- el @ 
ted to more than Jour terms. ‘Tiie*work must be done by the 
Courts and the parties, within the time prescribed by the Legis- 
lature. It has also been suggested, that much delay will be oc- 
casioned when the parties are numerous, and widely scattered 
over the country. ‘The reply is, that the bill is not ready te be 
“Yiled in Court, until all the necessary parties have beeh served Pm 
with process to appear. Y 
The order of the Court excepted to, in the case now under . 
consideration, was granted at thé third term of the @§urt after 
the original bill was‘filed against Alf’ E. McDougald, Alexan- 
der DeDougald, and Duncan: McDougald. By this order three 
new parties are made togbe original bill (to wit,) Devon, Jones, 
and Billing ; they me mecessary partiés, and a decree is 
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prayed against them. At the time this order was made by the 
Court, the cause had not been set down for trial. The new de- 
-fendants insist, that they-are entitled to the same time to depfur, 
plead, ‘and answer .thigdbill, as they would have been. entitled to, 
fad they originally" been made Gefendants thereto ; that it is not 
in the power of the complainant to deprive them of the time 
given by the Statute to make their defence to the bill, by mak- 
ing them parties thereéfesby way of amendment. 
"the Hee defend ee required to answer the original bill 
_as well as the amendments, and it is extremely difficult for us 
to come to the conclusion, that they are, not’ entitled to alk the 
rights and previleges, as defendants, which they would have 
been nite to, had they been made ofiginal defendants. 

the score of principle, we think they are entitled to the es 
rights and privileges, as the Statute gives to original defendants, 
against whom a billin Equity is filed. They are required to make 
“ precisely the same defence as the original defendants to the bill, 
®& and whyrshould they not have the same time to do it? In this 
view of the case, the original defendants contend, that will have 
the effect to pospone the cause beyond the four terms prescribed 
by the Statute for the trial thereof, from the time of filing the 

biil in Court, as to them. 
We are of the opinion, that upon a fair construction of the 
Statute, that the bill is fot to be considered as filed in Court, 
until all the necessary parties thereto have been served with pro- 
cess to appear. Devon, Jones, and Billing, are necessary par- 
ties to enable the .cqmplainant to obtain the decree which he 
seeks. ‘This bill then, was not served upon all the necessary 
parties thereto, and filed in Court, as contemplated by the 
¢ _ Statute, until the term at which the defendants, Devon, Jonés, 
. and Billing, were required to answer—that being the first term at 
which.they were required to appear, and the first term of the 
Court fafter they were sexyed with process to appear. ‘The time 
within which the caus@is to be tried»must be computed from 
that term of the Court in which the bill Was filed, after service 
having been perfected on all the mgs" parties thereto. The 
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order of the Court requires them to. appear and answer the ori- 
ginal bill and amendments at the first term of the Court after 
service thereof, perfected on them, which term of the Court is 
the one at .which the bill is to be considered as jiled, ind the 
one to which they were bound to plead or demur, under the 
rule; but were not bound to answer under the Statute, until the 
next succeeding term thereafter, 

So much of the order, therefore, as.required the defendants, 
Devon, Jones, and Billing, to answer the bill at the then next 


term of the Court was error, and is reversed. The motion to. 


compel the complainant to elect whether he would proceed in 
Equity or at Law, to collect the money sued for in the Common 
Law actions, was properly overruled by the Court; for the rea- 
son, that it does not appear from the prayer of the bill, that its 
object 1s to collect the money due on the demands sued for in 
the Common Law Court; its object being to secure the assets of 
the estate of Daniel McDougald from being wasted, so that the 
same may be applied to the payment of his debts. > 

Let the judgment of the Court below be reversed, on the 
ground before stated. 





No. 90.—Brown, Sutptey & Co. vs. P. A. Crayton, defend- 
ant im error. 


7. 


[1.] Attachment will lie for a sum certain, stated in the affidavit to be a 
balance due on account of the sales of cotton} in the hands of the plain- 
tiff’s agents. 

[2.] It is not necessary that the attachment bond should be attested by the 
Magistrate who issues the attachment, If duly executed, although attest- 
ed by another Magistrate, it will be sufficient, if the Magistrate who is- 
sues the process, certifies therein, that bond and security were given in 
pursuance of the Statute. ‘ 
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[3.] A principal is Hable to his factor for all commissions, expenses, ad- 
vancements and disbursements made or accruing in the course of the agen- 
cy, on his account and for his benefit. And the factor has also a lien up 
on the goods in his hands, and their proceeds, if lawfully sold for cash, or 
the securities for which they were sold, if sold of a credit, to secure to 
him such expenses, disbursements, advancements and commissions. Both 
the lien and the personal liability of the principal may be waived. The 
factor may detain the goods in satisfaction of bis lien, or he may sue his 
principal for his commissions, disbursements and expenditures, and when 
himself sued by his principal, he may set them up in reduction of the 
plaintiff’s demand, without:pleading them asa set-off. But the liability 
of the principal goes upon the ground that they were made and incurred 


in good faith, reasonably and without any default, on the part of the fac’ 


tor. 

[4.] The agent is bound to ordinary diligence, such as persons of common 
prudence use in relation to their own affairs. 

[5.] In a suit, by the agent against his principal, for his expenses and dis- 
bursements, the defendant may show, in bar of his claim, the want of prop- 
er diligence, or neglect, on the part of the agent. ; 

[6.] A consignee cannot abandon damaged goods, and thereby discharge the 
liability of the shipper for freight ; nor can he, after receiving the goods, 
withhold a part of the freight for a partial damage, and thereby, to that 
extent, discharge the freight. If he receives the goods, he becomes, with 
his principal, liable for freight. 

[7.] In an action of assumpsit, brought by the principal against the agent, 
for money in his hands, arising from the sale of goods consigned to him, 
if the defendant sets up in reduction of the plaintiff’s claim, an account of 
expenses incurred by him in and about the fitting of the goods for market; 
itis not competent for the plaintiff to avail himself in rejoinder of the 
negligence of the agent. He must bring his action for damages. 

[8.] To make an agent chargeable for negligence on the ground of omission, 
it must be an omission of some act which, according to law, he may right- 
fully do. 

[9.] Whether an agent is guilty of negligence in. not instituting a suit for 
the benefit of his principal, is a question for the Jury. Whether, in a giv- 


en case, the agent shall sue or not, in the absence of instructions, is a ques- 


tion within his discretion ; and he is not chargeable for not suing, except 
in cases where the legal right to sue, and the duty to sue, are clear and 
manifest. 

[10.] Where the liability of ship owners and master, for damages done to 
goods at sea, is to the consignee, and he has failed to sue, that failure does 
not necessarily discharge the liability of his principal to him for expenses 
incurred in repairing the damage. 

{11.] The owners of the ship and the master are liable for losses, to the ship- 
per or the consignee, happening to goods shipped, as common carriers, ex- 
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cept so far as that liability is restricted by aw terms of the charter- party, 
or bill of lading, or by Statute. 

They havea lien upon the goods for freight, and may.detain them for pay- 
ment; whilst they, at the same time, have recourse personally, upon the 
owner of the goods, unless the lien and the personal liability of the own- 
er are waived or modified, in the contract of shipment. 

[12.] They are not liable for any deterioration of goods arising from causes 
inherent in thé goods themselves, when they are not in default, although 
such deterioration is not caused by perils of the sea, the act of God, or 
the King’s enemies. 

[13.1 It is the duty of the consignee to account to his principal for-the quan- 
tity of goods upou which he pays freight. That is, he must show the dis- 
position of the whole. 

[14.] When the consignee has rendered an account of the sale of goods, 
with expenses and disbursements thereon, &c., and has paid the amount 
reported due, and his principal brings suit fora balance of proceeds of the 
goods alleged to be due, the plainiiff is not entitled to interest. 


Attachment, in Muscogee Superior Court. Tried before 
Judge Iverson. . November ‘Term, 1852. 


_ This was an action founded on an attachment from Musco- 
gee Superior Court, upon the following state of facts: In the 
year 1836, the - plaintiff in the Court below, shipped through 
Harper & Holms, at Apalachicola, Florida, five hundred bales 
of cotton. In the fall of that year, they, the .consignees, sold 
the 500 bales of cotton, and sent to Clayton an account of 
sales, by which they inode that they have in their hands 
a balance to Clayton’s credit. Clayton having, by the testimony 
in the record, drawn out all the balance remaining in the hands 
of Brown, Shipley & Co. save about £21, 5s. lid. Claytou 
being dissatisfied with the amount rendered, sued out an attach- 
ment against the said Brown, Shipley & Co. and upon the trial 
of said cause, the Jury found a verdict for the plaintiff. 

Before the case was submitted to the Jury, defendant’s coun- 
sel moyed the Court to dismiss the attachment, upon the ground 
that the affidavit was insufficient to authorize the issuing of the 
attachment, because that portion of the affidavit excepted to, was 
in. the following words: ‘That Brown, Shipley. & Co.” 
(having previously stated the names of the different mem- 
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bers of the firm,) “are indebted to him, deponent, in the 
sum of twelve hundred and thirty-two dollars, fifteen cents, 
besides interest and exchange between Columbus, Geo., and 
New York City, and between New York and Liverpool, in Eng- 
land, on account of the balance of that amount of: proceeds of 
500 bales of cotton, recieved and sold by said firm, for said de- 
ponent, as his agent, and which had not, been accounted for ; 
and that said defendant resided out of said State, &c.;” and be- 
cause the bond given was not attested by the Magistrate who 
issued the attachment ; which said motion to. dismiss, the Court 
overruled. After verdict, the defendant moved for a: new frial, 
upon the grounds— 

1. That the Court erred in overruling the demurrer of the de- 
fendants, to the sufficiency of the affidavit and bond on which 
said attachment was issued. 

2. Because the Court erred in rejecting so much of the evi- 
dence of Iswac R. Nash, as was derived from books. 

3. Because the Court erred in charging the Jury, that if the 
cotton shipped by plaintiff was ship-damaged ; in other words, 
if the damage upon which occurred the defendant’s , claim for 
‘anvass, twine and mending,” happened between the ports of 
Apalachicola and the ports of Liverpool, after the cotton was re- 
ceived on ship-board, and after the bil of lading, read to them, 
had, in fact, been given for it, then the ship. or carrier of the 
cotton was liable therefor, and not the plaintiff; and that the 
shipments of the plaintiff, in the hands of the defendants, was 
not, in any manner, to be charged therewith.” 

4. Because the Court erred in charging the Jury that the de- 
fendants must account to the plaintiff for the number of pounds 
of cotton upon which they paid freight. 

5. Because the Court erred in charging the Jury that the 
plaintiff, if entitled to recover anything, was entitled to recover 
interest thereon. 

6. Because the verdict included interest upon unliquidated 
damages, and. is contrary to law and evidence. 

. Which motion was overruled by the Court, on all the grounds 
therein stated ; and to which overruling by said Court, the coun- 
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sel for the defendants excepted, and their several rulings and 
decisions are,-in this cause, assigned for error. 
* 


H. Hott, for plaintiffs in error. 


- Jones, Bennine & Jones, for defendant in error. 
By the Court.—Nisser, J: delivering the opinion. 


[1.] The demurrer to the affidavit and bond, we are satisfied, 
was properly overruled. .The Statute does not specify upon 
what character of indebtedness attachment shall issue. It au- 
thorizes it to be sued out, upon complaint on oath, that the 
complainant’s debtor resides out of the State, &. &c. He who 
is the debtor of another is liable _to it, if in any one of the po- 
sitions mentioned in the Act. It is not necessary that the debt, 
be evidenced by bond, or note, or balance of account acknowl- 
edged. It must be an indebtedness upon the face of the state- 
ments made in the affidavit. If the plaintiff swears to a debt 
itis sufficient. The technical idea of a debt may be, as’ claim-. 
ed, a liquidated sum; but this Act does not contemplate that 
kind of indebtedness alone. An amount of indebtedness must 
be stated. Here that is done. The plaintiff swears that the 
defendants are indebted to him in $1,232 and 15 cents, besides 
interest and exchange, on account of a balance of proceeds of 
sale of cotton effected by them, ashis agent. It is then a debt 
due upon account, and attachment will lie for that kind of 
- debt. | . 

[2.] The objection to the bond is, that it was not taken by 
” the Magistrate who issued the attachment. It is attested by a 
Magistrate officially ; it appears with the other papers in the re- 
cord; and the Magistrate who issued the attachment, recites in 
the attachment itself that the bond and security were given in 
pursuance of -the law in such cases made and provided. 

Now, the Attachment Law authorizes any Judge of the Supe- 
rior Court, or Justice of the Inferior Court, or Justice of the 
Peace, to issue the attachment, provided, that the Judge, Jus- 








COLUMBUS, JANUARY TERM, 1853. 569 
Brown, Shipley & Co. vs. Clayton. 








tice or Magistrate, before issuing it, shall take bond and securi- 
ty, &e. | é 
To hold, that this proviso meant to-say that the attachment 
should not issue, unless the bond is attested by the same Mag- 
istrate that issues the process, would be an unnecessarily literal 
construction. ~The position of counsel must go this extent, or 
-it falls short of any force. The duty of the Magistrate clearly, 
is not to issue the attachment, unless.the bond is given. He 
must see to it that.a bond is given, and if it is not given, the 
process is a nullity. But he takes a bond, when a bond duly 
executed is presented to him, before he issues the process. 
When such a bond is given, the Statute is substantially complied 
with. That it was complied with in this case, is proven by the 
bond itself, signed, sealed ‘and attested; and that it was given 
before the attachment issued, is proven by the official statement 
of the Justice of the Inferior Court, who attested the process. 
The object in requiring a bond at all is, for the protection of 
the defendant against costs, and to secure him in his damages, 
in the contingencies mentioned in the Statute. To this end, a 
bond is a condition precedent to the use of the remedy by at- 
tachment; and that it may be a sufficient bond, the Magistrate 
issuing the attachment is required to take it. He can as well 
judge of the sufficiency of the bond, when it is attested by an- 
other, as when he himself attests it. He is presumed so to have 
considered it; and to have held, in his judgment, that the bond 
was, sufficient to authorize him to issue the process. I cannot 
hold that any attestation of the bond is indispensable.- Why 
not a good bond, without the attestation of a Magistrate? The 
Statute does not require any attestation. The true test of the 
regularity of this procedure, is this—are the defendants protect- 
ed by the bond? Ifthe bond can be enforced, they are ;. and 
it does not seem to me, to admit of a question, that a defence 
to a suit on this bond, founded on the fact that it was not exe- 
cuted before the Magistrate that issued the attachment, would 
be unavailing. 
The exception founded on the exclusion of a part of the tes- 
timony of the witness, Nash, was abandoned in the argument, 
VoL. x1 72 
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and the other exceptions grow out of the charge of the Court. 
The presiding Judge instructed the Jury, “that if the cotton 
shipped by the plaintiff, was ship-damaged ; in other words, if 
the damage, upon which accrued the defendant’s elaim for can- 
vass;twine and mending, ‘happened between the port of Ap- 
alachicola, and the port of Liverpool, after the cotton was re- 
moved on shipboard, and after the bill of lading had been given 
for it; if they. believed from the evidence that the bill of lading, 
read to them, had in fact been given for it; then the ship or 
carrier of the cotton were Jjable therefor, and not the plaintiff; 
and that the shipments of the plaintiff, in the hands of the de- 
fendants, were. not, i any manner, to be charged therewith.” 
This charge, whenm‘analyzed, contains two proposttions, which 
it is important'to separate. ‘The first is, that if the cotton ship- 
ped by the plaintiff, Clayton, received the damage upon which 
the defendant’s claim for canvass, twine and mending, is based, 
after it had been shipped, and after the bill of lading was signed, 
then the ship or carrier is liable for the damage.) .-The second is, 
that if the damage was received after the shipment, and after 
the signing of the bill of lading, then neither Clayton nor the 
shipment in the hands of. the defendants are. in any manner lia- 
ble to be charged therewith. ‘To do justice to the case, a state- 
ment of the facts and the condition of the pleadings, when the 
ease went-to the Jiiry, is desirable. Briefly;.then, Mr. Clayton, 
through his agents at Apalachicola, shipped to Liverpool 500 
bags of cotton, and consigned it to. the defendants: below, 
Messrs. Brown, Shipley & Co. ‘The bill. of lading, signed by 
the master, contained ‘a stipulation that the consignees should 
pay the freight at an agreed rate, at Liverpool, upon delivery. 
The consignees advanced to Mr. Clayton the greater part of 
the value of the consignment before it was sold. Upon the .ship’s 
arrival at the port of Liverpool, they paid the freight, and took 
charge of the cotton, and sola it; and rendered to Mr. Clayton 
an account of sales, reporting, after deducting expenses and 
commissions, a balance to hiis-dtedit. This balance he drew for 
and received... Belieying that Brown, Shipley & Co. were still in- 
debted to him on account of this shipment of. cotton, Mr. Clay- 











COLUMBUS, JANUARY TERM, 1853. 571 


Brown, Shipley & Co, vs. vé. Clayton. 














pee sued re by attachment, ,for upwards of $1,200. ‘The 
defendants pleaded the .general. issue and payment. Upon 
these issues, the dase. went to the Jury. _ Upon the trial 
al, it was farther proven, that when the cotton was received at 
Liverpool, by the defendants below, it was very much damaged, 
and that they. expended, in fitting it for market, some eighty 
pounds. sterling.. The expenditure. was in canvass, twine and 
labor, mainly. 

[3.] The relation of these parties, is that of .principal and 
factor. Mr. Clayton consigns-to his factors, in Liverpool, a car- 
go of cotton; they accept the consignment, and. act upon it.. In 
closing the transaction, they charge him with a bill of some 
eighty pounds, for expenses incurred in fitting the cotton for 
market. The question is, is he liable to pay them? — A princi- 
pal is liable to his factor for all advances, expenses and dis- 
bursements made in the course of the agency, on his account, 
or for his benefit. It is the right of the agent to be reimbursed 
in all such outlays, and it isthe obligation of the principal fully 
to pay all incidental charges for warehouse room, duties, freight. 
general average, salvage, repairs, journeys, and for other acts 
done to preserve this property, and to enable the agent to ac- 
complish the objects for which the agency is created. Such 
right and such obligation necessarily grow out of the nature of 
the relation between principal and agent. Paley on Agency, by 
Lloyd, 107, 108, 110, 111, 112, 113, 124. Smith on. Merc. 
Law, 55. 3 Chitty on Soe and Man. 222, 223. 2 Liv. on 
Agency, 13 to. 16. 11 Johns. R.439. Story on Bailm. $§196, 
197, 357, 358. Story on .2gency, $335. 

And in every agency, there exists in the agent a particular right 
of lien for his commissions, advances, expenditures and servi- 
ces in and about the property entrusted to him, whenever they 
were proper or necessary, or incident to the agency. Factors 
have a general lien upon every portion of the goods of their prin- 
cipal in their possession, and also upon the price of such as are 
lawfully sold by them, and the securities given therefor, for the 
charges and disbursements arising upon those particular goods. 


Paley. on Agency, by Lloyd, 128, 129, (note.) 2 Kent’s Com 
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640, (3d edition.) 2 Livermore on Agency, 38. 3 Chitty on Com. 
and Man. 544, 545, 546. Smith on Merc. Law, 338, 339. 
Ambler, 252. 5 B. and Ald. 22, 31,32. 1-W. Black.-104. 
S. C.1 Bur. 489. 15 Mass. R. 389, 396. 1 Mason R.9. 1 
Gallis. 360. Story on Agency, §376. Cowper, 251. 3 B. 
and P..449. Nor does the factor’s right of lien merge the per- 
sonal responsibility of the principal, unless that be waived by 
contract, or the waiver beinferred from circumstances.  Dunlap’s 
Paley on Agency, 127. 1 Gallison, 360. -1 Mason, 9. 

Then, we say, that it is generally true that a factor is entitled 
to reimbursement from his principal, for all disbursements and 
expenditures made and incurred in carrying into effect the pur- 
poses of his employment, and that he has a lien upon the prop- 
erty of his principal, in his hands, and upon the proceeds of 
such property, if lawfully sold, and also upon securities in his 
possession, taken for the property, if sold on a credit, to pro- 
tect him in his expenditures and disbursements. He has the 
right to detain the property, or its proceeds and securities in 
satisfaction ; or he may sue his principal for them, and if him- 
self sued by his principal, for money in his hands, claimed to 
belong to him, and growing out of his agency, he, the factor, 
may proye his disbursements or expenditures, without pleading 
them. This last proposition goes upon the idea that the bal- 
ance only, afier deducting expenditures, &c. is the debt due 
to his principal. This is the Common Law rule. The pleas 
in this’ case, were the general issue and payment ; no set-off was 
pleaded, and no question made on the pleadings. Dunlap’s 
* Paley, 125, 126, (59 notes.) 4 Burrow, 2133. 6 Vesey, 142. 
1 7. R. 102. ‘ 

There is no waiver, either of lien or of the personal liability 
of the principal, in this case ; ‘it is proven that the expenditure 
was made upon the cotton, and with a view to render it market- 
able, and that to sell the cotton, was the duty with which the 
factors were charged; and it was further proven, that if the 
cotton was in the condition represented by the witnesses of the 
plaintiffs in error, the charges are reasonable. 

In the view which we take of this question, it is not necessa- 
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ry to affirm or deny the proposition that the ship owners were 
liable for the damage done to the cotton. The evidence'as- to 
the damage, is conflicting. According to the bill of lading, the 
cotton was shipped in good order; that-it was shipped in good 
order, was also proven by witnesses who inspected it, before it 
was shipped. The cause of the damage, and the time when it 
occurred, were questions also of inference forthe Jury, from 
the character of the injury, as described by the witnesses. The 
testimony of one or two of the witnesses of the plaintiffs in er- 
ror, further, was that the cotton was country-damaged ;- that is, 
as I understand them, the damage was received, in the passage 
of the cotton from the interior to the port of export, and before 
it was received on board ship. It is therefore, not unequivocal-, 
ly proven that the damage occurred at sea, after the shipment. 
Let it, however, be conceded that, according to the facts of the 
case, the judgment of the law would be that the ship owners 
were liable to make good this damage; yet that concession 
does not yield the point that the owner of the cotton is not lia- 
ble to reimburse his factor,in the disbursement which that 
damage made necessary. 

The ship owners and master may be liable for the dam- 
age, and the owner of the cotton may be at the same time lia- 
ble for the expenditure. This is a question, not between the 
shipper and the owners and master, or between them and his 
factor, but between the factor and his principal. I am _ prepar- 
ed also to go-one step farther, and to say, that it may be conce- 
ded that the liability of the ship owners and master, is to the 
factor, and that he alone could sue them for the damage; yet 
the principal may, notwithstanding, be liable, in the case here 
made, for the disbursement. 

[4.] And this statement brings me to the real point in this 
case, and thatis this, to wit: in an action at Law by a pminci- 
pal against his agent, for money in his hands arising from the 
sale of property consigned to him for sale, when the agent sets 
up and proves expenditures made inthe execution of his agen- 
cy, in the reduction of the plaintiff’s demand, can the plaintiff 
reply, in denial of that claim, the negligence of the agent in 
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not instituting suit for damages accruing to the property whilst 
in the hands of the carriers? As preliminary to the considera- 
tion of this question, it may be stated, as indisputable law, that 
the liability of a principal to his agent, forexpenses and dis- 
bursements, proceeds upon the ground that they have been 
paid.and incurred reasonably and in good faith, and without any 
default on the part of the -agent. Story on Agency, §336. 2 
Livermore on Agency, 14, 15,16. 6 East. R. 392. Smith on 
Merc. Law, 56. Paley on Agency, by Lloyd, 109, 110. 

The rule as to diligence is, that the agent is bound to or- 
dinary diligence, such dilligence as persons of common prudence 
are accustomed.to.use about ‘theirown affairs. Slory on Agency, 
$183. 

We distinguish between the liability of the owners and mas- 
ter of the ship for the damage, and the liability of the shipper 
for the expenditure. We have seen that, as a general rule, the 
principal is liable for all expenses incurred in executing the 
agency. We have seen, also, that-his liability even for expen- 
ses, depends upon the good faith and diligence tf the agent. 
That is to say, the agent has no right to be reimbursed, if the 
expenses were occasioned by his neglect. It is, therefore, a 
question of diligence between the principal and his factot} 

[5.] Ihave no doubt but that, in an action by the agent for 
expenses, the principal. may defend, by showing that the expen- 
ses were occasioned by the plaintiff’s negligence. The law 
creates no promise, on the part of the principal,.to pay expenses 
which the agent, although acting in good faith, might have 
avoided by the exercise of ordinary diligence. Is this a case 
of that kind? Clearly it is not... The expenditures made upon 
this cotton were not occasioned by the consignees. They be- 
came necessary by:no act of theirs. ‘The damage had accrued 
when the cotton came -to them. If injury results to Mr. Clay- 
ton, it is not by reason of any act of his agents. Receiving the 
cotton in a damaged condition, it was their duty to repair the 
damage and render it marketable. Had they failed to do this, 
they would have failed in a clear obligation of their trust, and 
would have been liable to their principal for the neglect. .Had 
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they neglected to repair these! cotton bags, and forced them on 
the market in their damaged condition, at a ruinous sacrifice, 
deep and loud and well founded, would have been the com- 
plaints of Mr. Clayton, and unquestionable would have been 
their liability. Were they incurred by their negligence? Have 
they omitted to do any act which, if done, would have avoided 
the expenditure, and thereby have saved their principal from the 
loss? The omission, to constitute negligence, which will relieve 

the principal from liability, must be of such acts-as the law reg- 
ulating the relation of principal and sets requires the lat- 
ter to do. 

[6.] Were they guilty of neglect in not abandoning the con- 
signment for the: freight? It was not claimed that they were. 
It has been much mooted whether, when the goods become 
greatly deteriorated on the voyage, the consignee is bound ‘to 
take them, and pay the freight, or whether he may not abandon 
them to the master, in discharge of the freight. The-better opin- 
ion is, that he cannot abandon the goods, and thereby discharge 
thefreight. 3 Kent’s Com. 224,225 3 Johns: R. 321.1 Bell’s 
Com. 570. 1 Story’s R. 342, 353, 354. Pothier, Charte Par- 
tic... Vo. 59. 

7a ‘This shipment of cotton sold for nearly $20,000, and 
the freight billamounted to some $2200, and the damage, esti- 
mating it by what it cost the consignees to repair it, amounted to 
some $400. ‘The idea, if it could be done, of abandoning for 
freight under these circumstances, is simply preposterous. But 
a more serious point was made in the argument, which my duty 
constrains me to notice. The consignees cannot recover, say 
the counsel; or rather cannot be allowed to retain'the amount 
of repairs done to the cotton; because they were guilty of ne- 
gligence in not withholding the freight. te an equivalent sum. 
The. answer to this proposition is thatthe law allows to the carrier 
his freight when the goods are delivered, irrespective of dam- 
age. The consignee has no legal authority to withhold freight 
as a Satisfaction for damages. If he receives the goods, the law 
raises a promise to pay the freight, and if he does not do so, 
both he and his principal are liable for it. If the carrier and the 
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owners are liable for damage, the shipper and his consignee must 
resort to their action to recover them. If the consignee cannot 
abandon the goods entire, and thus avoid liability for freight 
(and we have seen that he cannot) a fortiort, he cannot receive 
them, and be relieved of the obligation to pay it on account of 
damage. This obligation to pay freight, grows out of the con- 
tract—it is entire, and cannot be apportioned. Uupon a bill of 
lading - like this, in which freight is agreed to be paid upon 
delivery, a delivery is a condition precedent to the night to it, 
and upon deliyery or tender, the freight is earned, and the ship- 
per is liable for it. The carrier may retain the goods if it is not 
paid, or he may waive that, and rely upon the liability of both 
the consignee and the shipper, (if the shipper is also the 
owner) for his freight. In Shields vs. Davis, it was ruled that 
the consignee accepting . goods, could not defend himself from 
the payment of freight, upon the-ground that they were damaged 
by the master in the transportation. The master, said Gibbs, 
Chief Justice, is liable to a cross action. 6 Taunton, 65. 

[8.] The question of negligence then, for not witeholding 
freight, has no legal possibility. The consignees received the 
goods ; they became liable forthe whole freight, and so did 
their principal, and they could not be in default for not “doing 
what they had no authority to do. (Ch. Kent says, “the ship 
‘owner performs his engagements, when he carries and delivers 
the goods. The right to his freight then becomes absolute, and 
the carrier is no more an insurer of the soundness of the cargo, 
as against the perils of the sea, or its own intrinsic decay, than 
he is of the price in the market. If he has conducted himself 
with fidelity and vigilance in the course of the voyage, he has 
no concern with the diminution of the value of the cargo. It 
may impair the remedy which his lien affords, but it does not 
affect his personal demand against the shipper.” See 3 Kent’s 
Com. 225, 3 Johns. R. 321. 1 Bell’s Com. 570. 1 Story R. 
342. 2 Johns. R. 327. 3 Johns. Cas. 93. 14 Johns. R. 138. 
1 Gallison R. 360. 1 Mason, 9. 11 Pick. 481. | 

[9.] Again, it was insisted, that the plaintiffs in error were 
bound by the obligations of their trust, to have brought suit 
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against the carrier and the owners of the ship, for the ‘damage 
done to the cotton, and having failed to do so, their negligence 
in this particular, is a sufficient reply for their claim for re-im- 
bursement. Admitting that, in this regard, the plaintiffs in error 
were guilty of negligence, I dp not see that that fact could be 
made available to the defendant in error; in this action. He, in 
that event, would be driven to his action against them for dam- 
ages. ‘This is an action of assumpsit for money in the hands of 
the plaintiffs in error, originating in attachment. It is not for 
damages, and- cannot be for damages. Clayton here sues in 
assumpsit for the proceeds of the sale of a consignment.of cot- 
ton. Brown, Shipley & Co. as rightfully they may, reply to their 
claim, their account for expenditures, Can he rejoin their neg- 
ligence? The pleadings, will not, in my judgment, authorize it. 
If it could be done, then the case would be an anomaly—it 
would present an instance of. four issues tried in one cause, and 
one only of them upon the record. Thus, one is made on the 
plaintiff ’s.account against Brown, Shipley & Co. and that is on 
the record—one upon their account, fortheir canvass, twine, &c. 
which is not upon the record, and a third upon his claim against 
them for damages, which is also not found upon the record. 

Nor do the issues stop here, for to his rejoinder of negligence, 
the plaintiffs in error, would be entitled to surrejoin that-this, was 
not a case where the carrier andthe ship owners were liable, and 
therefore, no negligence could be imputed to them, in not sue- 
ing for the damage doneto the cotton. _ Nor would that issue ap- 
pear upon the wears If the defendant in error was allowed to 
defeat the plaintiffs’ answer to his action, by proving their ne- 
gligence, the record of this suit would not afford any evidence 
to.support a plea of former recovery, filed to an action to recov- 
er damages for their negligence. Besides, how can Clayton re- 
cover unascertained damages in an action in assumpsit for 
money had and received? If Brown, Shipley & Co. by the 
facts .of this case, are liable to Mr. Clayton, upon the score, of 
an omission of their proper duty as factors, they can only be li- 
able in an action brought to recover damages. 

[10.] But, again, if it be conceded that the plaintiffs in error 
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might have sued for the damage to the cotton, yet did not, it does 
not follow that they are, therefore, liable to their principal, on the 
ground of negligence. Because, whether they shall sue or not, 
in the absence of instructions to sue, is with them, a matter of 
sound discretion. It is not like the ordinary cases of negli- 
gence—cases where the negligence consists in the -failure ~ 
to obey instructions, or in the omission of a duty necessarily to be: 
performed in the very nature of theagency. If an agent, forex- » 
ample, is instructed upon receipt of.a bill of lading, to insure, and 
he fail to do it, and the shipment is lost, he is not only not entitled to 
his costs and compensation, but is liable-to his ‘principal for the 
value of the goods. ‘That isnot this case. He is bound, in this 
case, to good faith and ordinary diligence. Whether the plain- 
tiffs in error acted in good faith, or with proper diligence, must 
be determined in the negative, before they could be chargeable 


‘for negligence. It is farther proper to say that, whether an agent 


has used proper diligence, is, for the most part, a.matter of fact 
to be tried by a Jury, and is a question of great delicacy and 
difficulty, as it may be influenced by the general usages of trade 
—the common habits of the particular business, and the special 
mode of dealing between the principal and his agent. Story 
on Agency, §185. And I venture to say, that no duty of the 
agent is more delicate or difficult to perform, than that of deter- 
mining, in a given case, whetlfer or not to institute a suit forthe 
benefit of his employer, since it involves ‘a personal hazard, in | 
this, that if unsuccessful and unnecessary, he is not entitled to 


‘be reimbursed the expenses of such suit. He must be sure’, of 


his ground for his vuwn sake, and on account of his principal. 
To be liable for neglect for not suing, the facts must show that 
in law, he would have recovered had he sued. © Is it clear upon 
the facts of this case, that Brown, Shipley & Co. would have re- 
covered against the owners and master of this ship? I cannot 
say that it is. ) 

[11.] The owners and master of a ship are liable» jst 
as common carriers, except so far as that Common Law liability 
may be limited by the bill of lading, or charter party, andby Stat- 
ute. This bill of lading contains the usual exception of the dam- 
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age of the seas. The owners and master then became liable, 
except for losses from the perils of the seas—from the acts of 
God and the King’ s enemies. The severe rule of the 
Common Law.is applicable to them. 2 Kent’s Com. 598, 
599. In England, the stringency of the Common Law has 
been released by Statute, as regards carriers by sea. We have 
no Statute on the subject whatever. 

Now, was the presiding Judge right, ‘iin he instructed the 
Jury, “ that if the damage upon which accrued the defendant’s 
claim for canvass, twine and mending, happened between the 
port of Apalachicola and the port of Liverpool, after-the cotton 
was removed on shipboard; and after the bill of lading had been 
given for it, then the ship or carrier was liable therefor”? The 
responsibility of the owners and the master begins, it is true, 
_ when the goods are delivered to them.. The criterion of liability, 
the Judge declares, to be the happening of the damage after 
the cotton was removed on board the ship, and after the giving 
of. the bill of lading. This is not the legal test of liability. The 
damage may happen at sea, and after the delivery of the goods 
and.the giving of the bill of lading, and yet the owners and 
master may not be. liable for” it. It may be occasioned by 
the perils of the sea, against which, by the bill of lading, the 
owner and master have been protected. — I shall not undertake 
to say what is meant by perils or damage of the sea; that is 
not necessary. I desire only to show that the Court laid down 
the rule of liability too general. Story on Bailments, §§512, 512 a, 
513, 514, 515, 516, &c. It is not a conclusion of the law that 
these carriers were liable, if the Jury found that the damage hap- 
pened after the cotton wasdelivered ahd the bill of lading was 
given, between the ports of Apalachicola and Liverpool. They 
may have been, but the law does not make them so, upon the 
contingency mentioned by the Court. And if so, it was clearly 
error to disallow the account of the plaintiffs in error, upon the 
ground that they were in default for not suing the master and 
owners for a damage so happening. 

[12.] The owners and carriers are not necessarily liable, in 
every case of injury to goods happening at sea, even when that 
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injury is‘not caused by a peril of tlie sea, or by the act of God 
or the King’s enemies. If goods are shipped in good order, 
and by reason of ‘inherent causes, without default on their part, ‘de- 
teriorate on the voyage, I cannot believe -for‘a moment, that 
they would be liable to make good that’ deterioration. * For.ex- 
ample, a cargo of oranges shipped at Havannah for Liverpool, 
and decaying on ship-board. ‘The language of Chancellor Kent, 
before qnoted, to wit: “the carrier is no more an insurer of the 
soundness of the cargo, as against the perils of the sea,or its own 
intrinsic decay, than he is of the price in the market to which itis 
carried,” asserts the true rule onthis subject. 3 Kent’s Com. 225. 
So that, whilst {do not say, that the owners and master might not 
be found liable for this damage, upon a full investigation into the 
causes of, and circumstances attending it, yet it is clear to my 
mind, that in passing upon thé case, the Jury were not correctly in- 
structed that they might consider them legally liable, if they found 
that the damage occurred between the ports of-Apalachivola and 
Liverpool, after the’cotton had been’ received, and the bill of la- 
ding given. 

‘This erroheous instruction, induced the Jury to disallow the 
account of the /platntiils in error. They. disallowed it because 
they believed that they had been negligent in not instituting suit 
against the owners and master, and they doubtless held them 
negligent, because the Court instructed them that the owner and 
master were liable, if the damage occurred between the two 
ports, &c. ‘The Jury had no alternative, because the evidence 
was clear that the damage occurred at sea, the cotton being 
proven to have been shipped in good order. That is, the injury 
to the cotton was developed at sea. I do not say, that itmay not 
have been the result of intrinsic causes, or of latent causes, 
originating before it was shipped. - Conceding, say the counsel 
for ‘the defendant in error, that there was error in the charge of 
the Court, yet the Jury did, in fact, allow tothe plaintiffs in error 
their account, and “not being, therefore, injured by the charge, 
the cause ought not to be sent back. If the Jury did’ allow 
their account—if that is demonstrable from the record—the 
cause ought not to be remanded. But it is not. All that the 
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counsel for the defendant in error feel at liberty to claim on this 
head is, that about one-half of their account must have been al- 
lowed to them, and that being, say they, by the proof, an average 
allowance for. repairs done to cotton shipped to Liverpool, they 
ought to be considered as paid. It was in. evidence that, if the 
damage to the cotton was such as it was said to be by the witness- 
es, then the charges.for repairs were reasonable. ‘The plaintiffs 
in error were entitled to the whole of their account, according to 
the evidence: And we are obliged to, believe that they did not 
get it, because the Court erred in his instructions. Whilst they 
may have disregarded the charge in favor of the plaintiffs in er- 
ror, as to, say, one-half their account,-yet they did regard it as to 
the other half, and to that extent, they are injured; by what we 
think was an erroneous administration of the law. ‘It follows, 
upon the principles herein stated, that the conclusions drawn by 
the Court below, that the plaintiff, Clayton, was not liable for the 
repairs to the cotton, and that the cotton itself, in the hands of 
the factors, was not in any manner to be charged therewith, were 
erroneous. 

{13.] We do not consider that the Court erred in instructing 
the Jury that the plaintiffs in error must account 4o, their princi- 
pal for the number of pounds of cotton for which they paid 
freight to the ship. We do not understand the Judge as saying 
that they must pay to him, the value of every pound for which 
he paid freight, but that he must show what became of the 
whole, as they received it. They do account. ‘They show the 
weight of the cotton as received ; its damaged condition ; its repair, 
its sale, and the net proceeds. ‘This is a sufficient prima facie 
accounting. Clearly, they were not necessarily bound, accord- 
ing to the freight weight. How can that be, when it is the duty 
of an agent to prepare the cotton for market, and when that 
preparation often does, and in this case did, involve a diminu- 
tion of the quantity? 

[14.] The presiding Judge, we think, erroneously instructed 
the Jury that the plaintiff below was entitled to recover interest. 
When factors sell for cash, the rule is, that 1f they omit to ren- 
der an account of the sale, when reasonably required, after the 
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ahi is sali, they will be presumed to om nonined the money, 
and “will be accountable therefor; and in all cases of unreason- 
able delay, they are generally charged with interest, whether 
they have made interest or not. . 3 Chitty on Com. and Manuf. 
220. Paley on Agency, by Lloyd, 49, 50. 9 Pick. 368. 8 Ve- 
sey, 72. Story on “gency, $204. The sales, in_ this instance, 
were for cash—the agents rendered; within reasonable time, an 
account of the sales, and after deducting expenses, com- 
missions and advances, reported a balance to the credit of their 
principal, which balance they paid promptly to his drafts. We 
see no ground for charging them with interest, upon the score of 
negligence, under the Common.Law. Now, if the plaintiff be- 
low is entitled to recover more than the amount which he has 
received, and it is. for that he goes, it must be upon the ground 
of illegal charges for expenses and commissions—or of a false 
rendition of the account of sales—or some other ground of like 
character, involving an undetermined and uncertain issue; and, 
therefore, the claim is not of that character which, under our 
Statute, can bear interest. The facts developed inthe record 
show, that the plaintift’s reeovery depended upon issues of that 
character. They do not make a case for interest. 
Let the judgment be reversed. 





No. 91.—Moretty Herscuretp vs. Dexet & Co. 


[1.] The Court on the trial of a cause, may proceed, on their knowledge of 
the laws of another State, and it is not necessary in that case, to prove 
them ; and their judgment will not be reversed, when they proceed in such 
knowledge, unless it should appear that they decided wrong as to those 
laws. 

[2.] An assignment of debts and choses in action, legal in the State of New 
York, where it was made, cannot dispose of effects in this State, ina man- 
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ner"prohibited by our law, inconsistent with its policy, and which is ex- 
plicitly declared by itto be fraudulent and-void. — a 


[3.] The place where the contract is entered into, is not to be exclusively 
considered, if the parties had in contemplation another plage, at thé time 
of the contract; the laws of the latter will be preferred in the construc- 
tion of the contract. 


Claim, in Muscogee Superior Court. Tried before Judge 
Iverson. November Term, 1852. 


This. was a claim case in Muscogee Superior Court. Dexel 
& Co., creditors of E. & B. Mendhime, sued out an attachment 
and had it levied upon certain goods in the possessior of the said 
E. & B. Mendhime, which goods were claimed by one Morrely 
Herschfeld, under and by virtue of the following instrument,, 
‘the construction of which was brought up for the consideration 
of this Court. 

TIRs indenture, made at the City of New York, this 13th day 
of March, 1852, between Ernil Mendhime, of the first part, and 
Morely Herschfeld, of the second part. Whereas, the said 
party of the first part, is embarrassed in his business, and una- 
ble to pay his indebtedness in full, and is desirous of providing — 
for the payment thereof, in such order of priority as shall be just. 
Now, therefore, this indenture witnesseth, that the said party of 
the first part, in consideration of the premises and one dollar 
to him in hand paid, hath sold, assigned, transferred and set 
over unto the party of the second part, all the estate, both real and - 
personal, of him, the said party of the first part, including his stock 
of merchandize, in his store at Columbus, Georgia, and all his bills 
receivable, notes outstanding, credits, accounts, claims and de- 
mands, and all other of his estate, both real and personal, of 
every name and kind, wheresoever the same may be; to have 
and to hold the same unto the said party of the second part in 
trust, to take possession of the same, and to collect in all bills 
receivable, notes outstanding, credits, accounts, claims and de- 
mands, and to turn the said hereby assigned estate, into cash, 
and out of the proceeds thereof, after paying all the just and 
proper expenses in executing the herein contained trusts, to pay, 
in the first’place, the expenses of preparing this assignment, and 








_ of the said party of the first part, at his request, and having paid 


‘the first part is indebted unto them, respectively ; but if not suffi- 


creditors, pro rala according to the amounts in which said party 
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to-retain for himself, the said party of the amend part, the just 
an@ legal con npensation, for executing the herein ‘contained 
trust, and after paying the above in full, then to pay im the se- 
cond place, unto Benedict and Boardman, the amoéunt which 
the party of the first part is indebted unto them for professional 
services, and which does not exceed one hundred dollars; and 
after paying the above in full, then to pay in the third place, 
unto Morrely Mendhime, the sum of two thousand dollars, in 
which amount the said party of the first part, is indebted unto 
him, in part for his salary as a clerk in the-employ of said party 
of the first part, and the residue for cash, which he loaned unto 
the said party of the first part, and for which said amount he 
holds the promissory note of the said party of the first part, and 
also to pay in full unto Simon Lesserman, the sum of nine hun- 
dred and eighty-seven dollars and fifty cents, in which sum the 
said party of the first part, is indebted unto him, for so@much 
money paid by him for the said’ party of the first part, having 
endorsed the promissory note of the said party of the first part 
for that amotnt, at his request, which notes the said Lesserman 
paid and still holds, and also to retain for himself, the said party 
of the second part, the sum of two thousand ‘dollars, in which 
amount the said party of the’ first part, is indebted unto him, in 
part for cash paid for on account of, and at the request of the 
said party of the first part, having endorsed the promissory notes 


the same, which he still holds, and the residue for cash eu 
by him to said, party of the first, part; and after paying the above - 
in full, then out of what may remain-of the said net proceeds of 
the hereby assigned estate, to pay, in the fourth place, in full if 
sufficient for that purpose, unto .all the other creditors of the . 
said party of the first part, the amount in which the said party of ie 


cient to pay the same in full, then to divide such last mextioned 
of the first part is indebted unto them respectively, and the. said 


party of the first part does hereby constitute and appoint the 
said party of the second part, his true and lawful attorney for 
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him, and: in his'name, to do and perform every act, deed and 
thing, in order to earry into full force and effect, the provisions 
of this assignment. And the said party of the second part, 
in consideration of the premises, and of the one dollar to him in 
hand paid, by said party of the first part, does hereby accept of 
of this assignment, and become a party théreto, and covenants 
and promises to and with the said party of the first part, that he 
will perform and fulfil the trusts herein contained, according to 
the true intent and meaning thereof; and that he will, with all 
convenient speed, cause a just, true and correct inventory ofall 
of the hereby assigned: estate, to be made and annexed to this 
assignment. In witness whereof, the said parties have hereunto 
set their hands and seals, the day and year first herein written. 
Signed, E. MENDHIME: 
J. W. Benenict. M. HERSCHFELD. 
The Court below charged the Jury that the instrument above 
recited, was contrary to the Act of 1818, and consequently void ; 
to which decision the counsel for the complainant excepted, and 
upon that point this case is brought to this Court for review. 


W. Wituiams, for plaintiff in error. 
Moses and Tuornton, for defendant in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


That this assignment is contrary to the Act of 1818, and con- 
sequently illegal and void, we entertain no doubt. Indeed, that 
point is conceded. And it is really the only question made 
and determined in the Court below. 

[1.] But itis argued that this assignment, giving a prefer- 
ence to a portion of the creditors over the rest, is good in the 
State of New York, where it was made. It did not appear to the 
Court below, nor has it been made to appear with sufficient ‘dis- 
tinctness to this Court, that the law of New York was different 
from ours, on the subject:of assignment of choses in action. - I 


am inclined to think, and such will be found to be the practice, 
vou. xu 74 
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that thesCourt on the trial of a cause, may proceed on their 
knowledge of the laws of another State ; and it is not» necessa- 
ry, in that case, to prove them ; and their judgment Will not be 
reversed when they proceed on such knowledge, unless it should 
appear that they decided wrong, as to those, laws, 12  Ver- 
mont; 396. | 
[2.] But to give to the plaintiff in error the full-benefit of his 
objection, we will admit that this assignment is Jegal and valid 
in New York, and would be. executed in that State. Still we 
are not: required by the-comity of States, to enforce within our 
bounds or jurisdiction, a cotract made elsewhere, and which not 
only contravenes the policy, but-violates a positive Statute of this 
State, and that too, in a contest between our own citizens and 
those residing within a foreign jurisdiction, as. to property sit- 
uated within our own limits, and the only:property out of which 
the domestic creditors can be paid. We believe these princi- 
ples to be fully and unequivocally sustained and_ settled. 3 
‘Kent’s Com. 48. , Holmes vs. Remsen, 20 Johns. 255, 265. 4 
Johns. Ch..Rep. 471. - Milne vs. Morton, 6 Binney, 361. LeRoy 
vs. Crowninshield, 2 Mason, 157. Ogden vs. Saunders, 12 Wheat. 
259. Ingraham vs. Geyer, 13 Alass. Rep. 146. Smith vs. The 
Union Bank of Georgetown, 5 Peters, 518. In this last case, 
Mr. Justice Johnson, in delivering the opinion of the Court, said, 
that “ it is an acknowledged doctrine, that in conflicts of rights, 
those arising under our own laws, if not superseded in: point of 
time, shall take precedence, ‘ majus jus nostrum quam jus atie- 
nun servemus.’ ‘The obligation of the sovereign. to enforce his 
own laws and to protect his own subjects, is acknowledged to 
be paramount.” And-in the case of. Ogden vs.” Saunders, 12 
Wheaton, Mr. Justice Washington, said, ‘“‘ where a contract is of 
an immoral character or contravenes the policy of the nation to 
whose tribunal the appeal'is made, the remedy which the com- 
ity of nations affords, for enforcing. the. obligation of contracts 
wherever formed, is denied.” 
Similar doctrines will be found maintained in the English 
Courts, to those held by American Jurists. « Hunter vs. Potts, 4 
D. & E. 182. Sill vs Worswick, 1 Hen. Bl. 690. Potter vs. 
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Brown, 5 East. 131. In this last case, Lord Ellenborguigh said, 
“we also, impoft, together with their persons, the existing sila 
tions of foreigners, as between themselves, according to the 
laws of their respective countries, except, indeed, where the laws 
clash with the rights of our own subjects in England, and one or the 
other must necessarily give way; in which case our own is entitled to 
the preference. 

The same: general doctrine is recognized in the Courts of 
Scotland., Levett. vs. Levelt, Ferguson’s Scot. Consistorial Rep. 633. 
Ingraham’s Ecclesiastical Rep. 366. Ibid, 168. Ibid, 397. Ibid, 
460. Ibid, 466.. The principle here laid .down is, that when 
the admission of the foreign law would be clearly inconsistent 
with the esseritial policy and institutions ofthe. country where 
it is proposed to be received, this must create an effectual bar 
to the extension of the principle to such a-case. 

[3.] Thereis another fact here, important to be considered. 
When this assignment was made, as is obvious from-the face of 
it, the parties had in contemplation another place for its execu- 
tion. ‘The property was in this State, and the trust was to be 
performed here. Of course, then, the law. of Georgia will be 
preferred, in the construction of the contract. 

How far this doctrine, sustained as it is, not only. in this 
country, but throughout the civilized world, of giving pre- 
ference to our own people and to our own laws, rather than to 
the citizens and laws of a foreign State, in a conflict .between 
the two, harmonizes with the ad captandum sentiment of know- 
ing “no east, no west, no north, no south,” 1 will not under- 
take to decide. It would seem to give but little encouragement 


to this expansive patriotism ! 
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No. 92.—Wituiam Wizey, plaintiff in error, vs. Samuet‘TRvetT, 
executor, &c. defendant in error. 


[1.] Ifone man takes the goods of the deceased and sells, or gives ‘them 
to another person, this shall charge him as an executor de son tort, but not 
such other person. 

[2] So, ifone has some color to intermeddle with the goods of an intestate, 
but exceeds his authority, that will make him an executor in his own wrong. 
[8.] Where the heirs of a deceased intestate were all of age, and one of them 
was appointed actor for the others, to receive and distribute the assets of 
such intestate ; and afterwards a suit. was instituted by one of the heirs 
against the defendant, charging him as executor de'son tort: Held, that it 
was competent for such defendant to show, in his defence, that the plaintiff 
by a receipt under his hand and seal, bad acknowledged that he had re- 
ceived from such actor so appointed by the heirs, his full share of all’ the 
estate of the deceased, both real and personal, and that if the amount 
sued for was not included therein, it was incumbent on the plaintiff to 
show that fact; his receipt being at least prima facie evidence against 

him. 


Assumpsit, in Harris Superior Court. Tried before Judge 
Iverson. . September ‘Term, 1852. 


William Wiley commenced suit against Samuel Truett, as exe- 
cutor de son tort, of Catherine Harrington, for the distributive 
share of the plaintiff, of $287, in the hands of defendant. The 
facts were, that. Mrs. Catherine Harrington died in 1848, intes- 
tate. At the time of her death, the defendant, a neighbor, and 
others, being present, in examining the intestate’s effects,” found 
a roll of money in a trunk, amounting to $287. By. agreement 
of those present, it was taken home by defendant, to be kept 
for the benefit of the heirs and distributees. Defendant a few 
weeks afterwards, paid over to some of the heirs, this identical 
money—the plaintiff, who was one of the heirs, being absent in 
Mississippi. The following receipt was also in evidence: 


“Georera, Harris County. 
Received, June 27th 1848, of Cyrus Harrington, actor for us, 
late of said County, seven hundred and thirteen dollars and 
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ninety-one cents, each of us, in full and complete satisfaction 
of all my right, title, or interest, in and upon the estate, real and 
personal, of my mother’s estate, Catherine Harrington, deceas- 
ed. In testimony whereof, &c.” 


This receipt was under the hands and seals of William Wiley, 
and the other heirs. 

The Court charged the Jury, that the proof did not establish 
such an intermeddling on the part of Truett, with the estate of 
Catherine Harrington, as to make him an executor de son tort ; 
thet even if chargeable as executor, the receipt was prima /a- 
cie evidence that the plaintiff had received his part of the money 
so received by the defendant, and that therefore the plaintiff 
could not recover, unless he could rebut this presumption. 

Toall and each part of this charge plaintiff excepted, 


Down1ne, for plaintiff in error. 
Ramsey, for defendant in error. 
By the Court—Wannenr, J. delivering the opinion. 


The defendant received the money by the consent of such of 
the heirs as were present, to keep for the benefit of all the heirs, 
some of whom were absent—amongst whom was the plaintiff. 

[1.] Some short time after receiving the money, the defendant 
paid it over to some of the-heirs, who were present when he re- 
ceived it ; but it.does. not appear that he paid it over by the con- 
sent of all the heirs, one of whom was the plaintiff, who was ab- 
sent. Did the payment of the money over, under: the circum- 
stances, to some of the heirs, by the defendant, when he had re- 
ceived it under the agreement to retain it for the benefit of all, 
constitute him an executor de son tort? We think that it did, 
according to the law. If one man takes the goods of the deceas- 
ed, and sells, or gives them to me, this shall charge him as exe- 
cutor of his own wrong, but not me. 1 Williams’ Ex’rs, 140. 
So, if a man has some color to intermeddle withthe goods of an 
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intestate, but exceeds his authority, that makes him executor de 
son tort. 1 Comyn’s Dig. top pages 501, title Administrator, letter 
Cut. ’ vs 
[2.] Here the defendant had some color of right to take the 
money, by the consent of the hes who were present, for the 
purpose of holding it for the. benefit of a//: but when he paid it 
over to some of the heirs, without the consént of those who were 
absent, he did that which ke was not authorized to do, by 
the terms of the agreement under which he took it. 

[3.] It appears that Cyrus Harrington, one of the heirs, (they 
all being of age)'acted in behalf of the others to collect the as- 
sets of the deceased, and pay the same over to them. On the 
27th June, 1848, it appears thatthe plaintiff with the other heirs, 
executed a receipt to Cyrus Harrington, as actor for them, by 
which each one acknowledged to have received from him the 
sum of seyen hundred and thirteen dollars, and ninéty-one cents, 
in full and complete satisfaction of all his right, title, or inter- 
est in, and upon the estate, real and personal; of Catherine 
Harrington, deceased: Although it does not distinctly appear 
on the face of the record, that the defendant paid over the two 
hundred and eighty-seven dollars to Cyrus Harrington, the actor 
for the heirs; yet, we think that the inference is pretty strong, 
that he did so. The Court charged the Jury, “that even if the 
defendant, under the proof as to his intermeddling, was chargea- 
ble as executor de son tort, the receipt was prima facie evidence 
that the plaintiff had received his part of the money now sued 
for: and before he: could.be entitled to recover im this suit, it 
was incumbent on him to show that the two hundred and eighty- 
seven dollars was not included in the amount divided, and _ re- 
ceipted for, as shown by the receipt, and not incumbent on the 
defendant to show that it was so included.”° Upon the state of 
facts presented by the record, we think this. charge of the Court 
was right. The receipt given to the actor, as he is described 
therein, by the plaintiff, is “in full and complete satisfaction of 
all his right, title or interest, in and upon the estate, real and 
personal, of Catherine Harrington, deceased.” He is now seek- 
ing to recover from the defendant a portion of that estate. in the 
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face of his written acknowledgment, that he had received it all 
from the hands of Cyrus Harrington, the ‘actor for the heirs of 
that. estate.. If he has received i all, as the receipt shows he has, 
the two -hundred and eighty-seven dollars, being a part of that 
estate, is included therein, at least, prima facie,’ as the. Court 
ruled. but if by mistake, or otherwise, the two hundred and 
eighty-seven dollars was. not included in the amount divided 
and receipted for, it was clearly incumbent. on the plaintiff to 
have shown it, by competent evidence, atthe trial. 

’ Let the jadgment of the Court below be affirmed. 





No. 93.—Joun J. Boswet and G. H..Sms, plaintiffs in error, 
vs. Joun C. Birackman, defendant in error. 


[1.] The admissions of oné-of two or moré parties to the record, are not ad- 
missible to bind the others, until a joint interest is proven by other tes- 
timony. 

[2.] Witnesses were called to impeach the credibility of a witness in the 
cause, whoswore that they had known him for eight or ten years, in the 
County of Russell, Alabama; that he was generally known, and hada 
general reputation in that County. They were then asked, “do youknow 
the general character of A B, for truth and veracity in the County of Rus- 
sell :” Held, that the question, with the preliminary proof, was proper. 


Assumpsit, &c. in Muscogee Supefior Court. ‘Tried before 
Judge Iverson. November ‘Term, 1852. 


John. C. Blackman brought suit against John J. Boswell 
and George H. Sims, jointly, upon-an account for one hundred 
days’ work and labor, at $2 per day. 

Upon the trial, plaintiff below offered in evidence, the depo- 
sitions of Burrel Blackman and Thomas G. Blackman, taken un- 
der commission; both ot whom testified to conversations with 
John J. Boswell, in which Boswell admitted that he had em- 
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ployed the plaintiff for himself and Sims, at $2 per day, to 
work upon the mills of Boswell & Sims. 

Sims, by his counsel, objected to these depositions being’ ad- 
mitted in evidence against him. The Court overruled the ob- 
jection, and Sims has assigned error, separately, thereon. 

Defendants below introduced as. witnesses, Walker B. Har- 
ris and Alexander McDougald, who stated that they had known 
Burrel Blackman for the last eight or ten years, in the County 
of Russell, in Alabama; that Blackman was generally known, 
and had a general reputation in ‘the County. Defendants then 
proposed to ask these witnesses if they knew the general char- 
acter of Blackman for truth and veracity, in the Oounty of Rus- 
sell. .The Court ruled out the question, deciding that it should 
bei@Onfined to the character of the witness in the neighborhood 
where he lived. 

To this decision, defendants below excepted. 

Evidence was introduced to show that the work done by 
plaintiff below was valueless to the defendants. 

The Court charged the Jury that, if the defendants agreed to 
pay plaintiff $2 per day, or other specific sum, for working on 
a mill by the day, the defendants superintending and directing 
his.work on the mill, the defendants were bound to pay the 
plaintiff for the time he was engaged at the work. 

To this charge defendants excepted. 

Upon these exceptions error has been assigned. 


Jounson & Patterson, for plaintiff, in error. 

Moses, for defendant in error. 

By the Court.—Nisuet, J. deliveting the opinion. 

[1.] The admissions of one of two or more parties to the 
record do not bind the others, and are not admissible, unless a 
joint interest is established by independent proof. As in cases 


of partnership, the partnership being proven, the admissions of 
one, are the admissions of all. In all cases where the admis- 
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sions of one party are sought to be given in evidenee to bind 
the others, a. joint interest must be first proven. Whether a 
partnership be proven in any given.case of this kind, -is a pre- 
liminary question for the Court. Here, whether the defendants 
were jointly interested in the mill, as part owners, and therefore, 
jointly bound to the plaintiff, upon the contract for doing’ the 
work on the mill, is a question of fact to be tned by the Jury. 
There was some evidence of a joint interest, and for that rea- 
son, the admissions of Boswell were well admitted, but the 
Court ought to have instructed the Jury that they were not to 
regard them as evidence, unless they believed that the joint ‘in- 
terest was proven. He was not requested so to instruct them, 
and his omission, therefore, to’ do so, is noterror. 2 Relly, 
244-56, and authorities there referred to. 

[2.] The usual form, with us, of putting the question with a 
view to impeach the credibility of a witness, is, as the Court be- 
low held that it should be put, thus: “ any one acquainted with 
the general character of A. B. for truth and veracity, in the 
neighbourhood where he resides.” The question proposed to be 
put and ruled out in this case, was this: “do you know the 
general character of A. B. for truth and veracity, in the County 
of Russell?” 

Disconnected with any other proven facts, I should hold that 
the last named question would not do; but before putting it, 
the plaintiffs in error had proven, by the impeaching witnesses, 
that they had known the witness sought to be impeached, for 
the last eight or ten vers in the County of Russell, Alabama ; 
that he was generally known, and had a general reputation in 
the County. These things being true, the question propounded 
comes within all the reasons upon which the other question is 
held proper. ‘The impeachment must be by persons acquaint- 
ed with the witness. And they are called to speak of his gen- 
eral character for truth and veracity—not the world over, or in 
London, or Paris, or Columbus, but in that circle where his real 
character is best known, to wit: in the neighborhood where he 
lives. Now, when a’witness is generally known, ang has a 
general reputation in a County, that County may be Pe ‘con- 

vou. xm 75 
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sidered hig yicinage ; it is fair to infer, under such circumstan- 
ces, that his true character for truth is as well known in that 
County, as men’s character for truth ordinarily is known in 
their neighborhood. ' 

The questions raised on the charge of the Court, were aban- 
doned.on the argument. 

Let the judgment be reversed on the last ground. 





“ 


Now 94.—Racuet E. Fremine and. others, plaintiffs in error, 
‘vs. James Foran and Wa. Larry, defendants in error. 


{1.] An executor cannot become the purchaser of land sold under an execu- 
tion against his testator ; but the sale will be set aside, however fair and 
honest it may have been, on the application of the legatees, provided such 
application is made within a reasonable time; otherwise, it will be consid- 
ered as a waiver or abandonment of the right. ° 


[2.], What shall be deemed a reasonable time, has not been settledby any 
fixed rule, and seems to depend upon the exercise of the sound discre- 
_ tion of the Court, under all the circumstances of each particular case. 


aS. Ft 
art 


In Equity, in Muscogee Superior Court. Decisionon demur- 
rer, by Judge Iverson, November Term, 1852. 

Thomas Fleming died testate, leaving a considerable estate ; 
James Sullivan qualified as the executor of the will, and took 
possession of the estate. Rachel E. Fleming and others, the 
legatees under the will, filed a bill against Sullivan, alleging that 
he permitted three. valuable city lots to be sold by the Sheriff of 
Muscogee County, under a fi. fa. against the testator, and be- 
came the purchaser himself, at an inadequate price; that he 
subsequently sold one of the lots to James Foran, and another 
to Wilson Lairy, both of whom purchased with notice, and full 
knowledge of the fact that Sullivan ‘had purchased at Sheriff’s 
sale, when sold asthe property of his testator; the prayer of 
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the bill was, to set aside these several sales, and for an account 
for the rents, &c. , : 

Foran and Lairy demurred to the bill, on the ground that 
complainants had no equitable right to a decree against them ; 
the Court sustained the demurrer, and complainants excepted. 


Jonnson and Partrerson, for plaintiffs in error. 
W. Wittams, for defendant in error. 


By the Court.—Lwumrxiy, J. delivering the opinion. 


This was a bill filed in the Superior Court of Muscogee Coun- 
ty, alleging, among other things, that one Thomas Fleming, on 
the 21st day of March, 1843, made and“published his last will 
and testament, and that he departed this life the same year, leav- 
ing the complainant, Rachel E. Fleming, his widow, and two 
daughters, Eleanor, who has since intermarried with Joseph C. 
Brewer, and Mar, who has since intermarried with Thomas S. 
Dunbar, his only heirs and legatees; that James Sullivan was 
appointed and qualified as executor to the will, and took upon 
himself the administration of the estate ; that the same consist- 
ed of town lots in the City of Columbus, on which was a livery 
stable, personal property and debts due by note and account, of 
considerable value. 

Appended to the bill, is acopy of the will, together with a 
schedule ot the property, choses in action, &c. The bill farther 
charges, that Sullivan, by virtue of his office of executor, car- 
ried on the livery stable which had been owned by the testator, 
in his lifetime ; that the business was profitable, yielding a con- 
siderable annual income. The will provided, among other 
things, that the debts due by the deceased should be paid out of 
the demands owing to him, and from the income of the estate, which 
might accrue within the next twelve months after his decease ; 
and that the rest of his estate, real and personal, should be 
equally divided between the widow and two children. The bill 
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farther charges that, in the fall of 1844, the Sheriffof Musco- 
gee County, by virtue of an execution issuing’ upon a judgment 
obtained against Fleming in his life time, seized lots Nos. 161, 
164 and 405, in the City of Columbus, asthe property of the said 
defendant, and exposed the same to sale at public outcry, the Ist 
Tuesday in December, 1844, when the same were knocked off 
to Sullivan, the executor, who procured a title to be made to 
him by the Sheriff, and went immediately into possession, 


claiming them as his individual property ; that the property has - 


yielded an annual rent ever since, of $1000, or some other 
largesum. ‘The bill farther charges that, in 1847, Sullivan 
conyeyed lot 405, to James Foran, and states that the com- 
plainants are informed and believe that Foran purchased of Sul- 
livan, with full knowledge that Sullivan bought the-lot at She- 
riff’s sale, when sold as*the property of his testator; that in 1848, 
Sullivan conveyed the south half of lot No. 161, to one Wilson 
Lairy, and the bill charges that Lairy bought with a full knowl- 
edge of his yendor’s title. 

The complainant offers to refund to Sulliv4A,; the sum which 
he paid for the property, and prays a generul account against 
Sullivan, as executor, &c.; that the several conveyances from 
the Sheriff to Sullivan, and from Sullivan to Foran and Lairy, 
may be set aside, and that the property be re-invested in the es- 
tate of Fleming. And that the three defendants be decreed to 
account for the rents, issues and profits of the property, from 
the date of their respective purchases, to the complainants, &c. 

The process annexed by the Clerk to the bill, bears date 23d 
January, 1852, and it was served shortly thereafter. At the 
November Term, 1852, Foran and Lairy demurred to the bill, 
and the demurrer was sustained and the bill dismissed as to 
them. . At the same term, Sullivan answered the bill. 

[1.] Was there equity in the bill, as to Foran and Lairy, the 
two defendants who were discharged? 

This is the second time that this question has been discussed 
by able counsel before this Court, and: yet no direct authority 
was produced upon the question.. In Skrine vs. Simmons, (11 
Ga. R. 379,) one of the exceptions taken and argued by the 
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learned counsel who were engaged in that cause was; “that an 
administrator, as an individual, has a right to purchase for him- 
self, the property of his intestate, when sold by the Sheriff,” 
but no case was cited by either Mr. Miller or Mr. Jenkins, for 
or against this proposition. None has heen adduced inthe pres- 
ent argument. We felt, therefore, almost warranted in conclud- 
ing, that none existed, and that the point must be decided 
upon principle, and in a way that would best subserve. the pub- 
he interest. 

And after bestowing more than ordinary consideration upon 
this subject, our judgmentis, that an executor or administrator, 
cannot buy the ‘property of the estate which he represents, 
even when sold bythe Sheriff or other officer appointed ‘by,the 
law for that purpose ; that public policy forbids it. , 

We admit frankly, that such sales are less objectionable 
than those which are made by the trustee himself, and where 
he occupies the double relation of buyer and seller. But the 
course of reasoning by which we have been conducted to our 
’ conclusion, may be stated briefly, and it is this : 

It is true that the property being levied on by the agent of the 
law, he may be considered as substituted pro hac vice, in lieu of 
the other trustees; and that the latter being displaced from his 
fiduciary character, and the responsibility devolved upon anoth- 
er, the original or general trustee may act as any other individu- 
al, in relation to such sale. .And toa certain extent, there is 
truth in this reasoning. But is it true that the original trustee is 
stripped, by virtue of the seizure by the Sheriff, of all his du- 
ties and obligations, in respect to the property levied on?” We 
think not. 

Whose duty is it to represent the interest of the defendant’s 
estate in the matter? Suppose the Sheriff neglects to perform 
his duty, and the interest of the estate is prejudiced, is not the 
executor of the defendant the trustee still of the testator, to see 
to it that the interest of the estate is not damnified? If this 
trust does not devolve upon fim, upon whom else can it 
rest? And shall he be allowed, after having voluntarily assum- 
ed this prior obligation, to place himself in a situation where he 
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cannot discharge his duty, in obedience to his solemn underta- 
king? 

Suppose the executor becoming the purchaser, as in the pres- 
ent case, should fail to comply with the terms of the sale, and 
the property had to be re-sold, who would represent the inter- 
est of the estate in the subsequent proceedings? Various re- 
sponsibilities, which neéd not be specified, devolve upon the 
executor of a deceased defendant, and which it would become 
hard to perform with fidelity, were he allowed to place himself 
in an attitude of hostility to the interest of the estate which he 
is sworn to protect. And this very fact demonstrates the im- 
propriety of allowing such sales to stand. 

And this, it occurs to us, is putting this doctrine upon a dis- 
tinct legal ground, apart from the general objections which may 
be urged against the validity of such sales such as the superior 
advantages which it gives to the trustee over other bidders in 
the market, growing out of his better opportunities of knowing 
the property, the titles, &c. To illustrate the propriety of this 
rule, why were these lots suffered to be sold in the very face of 
the wishes of the testator, as expressed in the will? 

Since the argument and delivery ofthis opinion, I have been 
fortunate enough to find the following authorities, upon the 
question. under consideration : 

In Torrey vs. the Bank of Orleans, (9 Paige, 650,) it was held 
“tobe a settled principle of equity, that a person who is placed 
ita situation of trust or confidence, in reference to the subject 
of the sale, cannot be a purchaser of property on his own ac- 
count: And that this principle is not confined to a_ particular 
class of persons, such as guardians, trustees and _ solicitors ; 
but that it is a rule of Equity of universal application, that no 
person can be permitted to purchase an interest in property, 
where he has a duty to perform, inconsistent with the character 
of purchaser. And Chancellor Walworth uses the very lan- 
guage of Lord Cottenham, inthe case of Greenlow vs. King, de- 
cided in the Court of Chancery, in England, in January, 1841. 
5 London Juris. 18. 
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In Iddings vs. Bruen, (4 Sand. Ch. Rep. 223,) it was held that 
the trustee cannot become the purchaser of the property which 
he holds in trust, adversely to the beneficiary; and that this 
rule of Equity applies, generally, to a sale under a judgment or 
decree in favor of strangers to the trust; and so far is this rule 
extended, that it is laid down that this right to avoid a trustee’s 
purchase of the trust property, is not personal to the cestui que 
trust or beneficiary. It passes to the heirs and legal represent- 
atives.; and not only that, it is a right in action, to which even 
creditors may become entitled. . 

The Vice Chancellor says: ‘I now approach a series of 
transactions by which it is claimed that Mr. Bruen, in ‘violation 
of his duty as trustee, suffered large portions of the trust*estate 
standing in his name, to be sold upon various encumbrances, 
and became the purchaser of the same, in the name of his sons 
and other persons. A singie proposition is sufficient to dispose 
of all these purchases which were made by Mr. Bruen, either 
directly or indirectly. As the trustee of the property, he could 
not become the purchaser. He had a duty to perform in regard 
to it, which was entirely inconsistent with his assuming that 
character. And no better illustration of the sound wisdom and 
morality of the rule which Equity enforces on this subject, can 
be found, than is furnished in this very case, by the wanton and 
reckless sales. of the lands of Thomas H. Smith, under the incum- 
brances with which they were charged, when Mr. Bruen received them 
in trust.” 

This rule has been asserted in several recent cases. Van 
Epps vs. Van Epps, 9 Paige, 238. Torrey vs. The Bank of Or- 
leans, 7 Hill, 260. Campbell vs. Johnston, 1 Sandf. Ch. R. 148. 
Croom vs. Mitchell, 1 Ibid, 251, and Dickinson vs. Codwise, 1 
Ibid, 214. 

[2.] We hold then, that both upon reason and authority, voida- 
ble all such purchases are violated at the election of the heirs, pro- 
vided the same be made within a reasonable time. Failing to do 
this, they will be held to have ratified the purchase. What shall 
be held a reasonable time has not been settled by any fixed 
rule ; and seems to depend upon the exercise of the sound dis- 
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cretion of the Court, under all the’ circumstances of each par- 
ticular case. Hawley vs. Cramer, 4 Cowen, 718. 

For some cause or other, this bill is singularly deficient in 
several respects. It does not even allege, that the two daugh- 
ters were minors, at the time their father died or when they in- 
termarried. Perhaps it would be no hardship to assume that 
they were of age in 1844, when the bill alleges that the executor 
took possession of the property as his own. It is very certain 
that Mrs. Fleming, one of the complainants, and the widow of the 
testator, was an adult and suijuris at that time, and has continu- 
ed so ever since. The bill should be amended in this particu- 
lar; also, in another part, where, while an offer is made to 
refund the puchase money or price at which the land was bid off, 
no proposition is made to account for the interest’on the amount, 
and yet the complainants pray to have decreed to them the an- ’ 
nual rent of the lots. 

The decree should be so moulded as to protect as far as pos- 
sible, Foran and Lairy. Not only the money which would be 
~ coming to Sullivan, should.be secured to them by the decree, 
but any other relief afforded, which would be in the power 
of the Court to bestow. : 

Of course, all these suggestions are made upon the supposi- 
tion that notice wil] be brought home to Foran and Lairy, by 
the proof of the nature of Sullivan’s title; and upon the further 
.and equally important assumption, that the complainants have 
- not slept over their rights so long as to be considered an aban- 
donment of them, and an acquiescence in the sale. 
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No. 95.—Gerorce W. Green, plaintiff in error, vs. Epwarp 
Carey, assignee, &c. defendant. 


[1.] Where a bill was filed by a judgment creditor ofa bank against the as- 
signee thereof, to account for the assets of the bank, which came into his 
hands assuch assignee: Held, that when the defendant has in his power, 
the means of acquiring the information necessary to make the discovery 
called for, he is bound to make use of such means, whatever pains or trou- 
ble it may cost him. 


In Equity, in Muscogee Superior Court. Decisions of Judge 
Iverson. November Term, 1852. 


The decision of this case, affirming a single principle of law, 
the facts are sufficiently set forth in the opinion of the Court. 


Jounson & Patterson, for plaintiff in error. 
Wutuiams & Howarp, and Doucuerry, for defendant in error. 
By the Court.—Wakrner, J. delivering the opinion. 


[1.] This was a bill filed by the plaintiff in error, who is a 
judgment creditor of the bank of Columbus, against the defend- 
*ant, as the assignee of that bank, requiring him to account for 
the assets of the bank which had come into his hands. 

The only question made for our judgment is, as to the sufh- 
ciency of the defendant’s answer. When the defendant filed his 
answer, the complainant excepted to various portions thereof ; 
some of the exceptions were sustained by the Court below, and 
others were overruled. To the judgment of the Court below, 
overruling the exceptions taken to the defendant’s answer, the 
complainant excepted, and nowassigns the same for error here. 
Upon looking into the answer of the defendant, and the allega- 
tions in the complainant’s bill, we are of the opinion, that the 
Court below erred in ‘overruling several of the exceptions taken 
to the detendant’s answer. 
vot. x11 76 
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In Beall vs. Blake et al. 10 Georgia Rep. 449, it was held, 
that when a defendant in Equity has in his power the means of 
acquiring the information necessary to enable him to make the 
discovery called for, he is bound to make use of such means, 
whatever pains or trouble it may cost him. . It is therefore or- 
dered and adjudged, that the judgment of the Court below be 
reversed, on the ground that the Court erred in overruling the 
third, fifth, sixth, seventh, eighth, ninth, tenth, thirteenth, four- 
teenth, eighteenth, nineteenth, twenty-second, twenty-fourth, 
twenty-fifth, twenty-sixth, and twenty-ninth, exceptions to de- 
fendant’s answer. 











No. 96.—Duncan McDoveatp, plaintiff in error, vs. A. S. 
Rutuerrorp, defendant in error. 


{1.| If the writ of error and citation are not ji/ed within the time prescrib- 
ed by iaw, the case will be dismissed. 


Trespass, &c. in Muscogee Superior Court. Tried before 
Judge Iverson. November Term, 1852. 


A. S. Rutherford, as the Sheriff of Muscogee County, levied 
a fi. fa. against the administrators of James C. Watson, upon 
a tract of land in the possession of McDougald, at the time of 
the levy. McDougald interposed his claim thereto, which is 
still pending. This action was brought by McDougald against 
Rutherford, for a trespass in thus levying on this land. 

The above facts being in evidence, the Court granted a non- 
suit. This decision is assigned as error. ' : 

A preliminary motion was made to dismiss the writ of error ; 


first, because no original notice of the signing, &c. of the bill of 
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exeptions, was sent up; the Clerk transmitting a certified copy 
of a notice filed in his office. 

Second—Because the bill of exceptions was signed and filed 
in office 12th November,.1852. The writs of error and citation 
were served on the 19th November, 1852, and filed in office 
on 23d December, 1852. 


W. Dovucuerty, for the motion, 
Devon, contra. 


By the Court.—Loumpxin, J, delivering the opinién. 


[1.] By the 21st rule of this Court, as explained in Ander- 
son et al. vs. The Darien Bank, (5 Geo. Rep. 582,) the writ of 
error, with the citation thereto annexed, is required to be filed 
with the Clerk of the Superior Court, at the time of filing the 
bill of exceptions and original notice. This was not done in 
this case. It appears from an inspection of the papers, that 
the bill of exceptions was signed and filed in the office 12th 
November, 1852, and the writ of error and citation were serv- 
ed on the 19th of that month, and not filed until the 23d of 
December thereafter. Suchis the certificate of the Clerk, en- 
dorsed on these proceedings ; and we cannot allow it to be 
controverted. Nor can it be amended, for there is nothing in 
the record to amend by. Besides, by the Act of 18512, 
(Pamphlet Acts, 214, 215,) it is provided, ‘ that when the original 
writ of error, original citation and notice, and the original bill of ex- 
ceptions shall be filed and served within the time prescribed by 
law, no cause pending in the Supreme Court shall be dismiss- 
ed; but any other error or defect shall be amended instanter.” 
But these processes not having been /iled within the time pre- 
scribed by law, are not embraced in this Statute of Amend- 
ments. I repeat, however, that if they were, there is nothing in 
the record to amend by. To cure the defect, resort must be 
had to aliunde proof. Even then, it is questionable ‘whether 
this official entry by the Clerk, could be contradicted, either by 
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his own, or the testimony of other witnesses. If he has made a 
false return, he is liable, in damages, to the party injured. 
Writ of error dismissed. 








No. 97.—Bensamin W. WatkeR, plaintiff in error, vs. Mans- 
FIELD ToRRANCE, administrator de bonis non, with.the will an- 
nexed, of James C. Watson, deceased, defendant. 


[1.] There is nothing either in the constitution of the old Provinciay-Court 
of Ordinary, or in that of the existing Courts of Ordinary. ; ‘aty’Geor- 
gia, nor in any statutory provision, concerning executors and “adminis- 
trators, that makes the non-residence or absence of an exécutor after pro- 
bate, either a disqualification, per se, to hold the office, or a cause of revo- 
cation of letters testamentary by the Ordinary. 


Motion, in Muscogee Superior Court. On appeal from Or- 
dinary Decision by Judge Iverson. November Term, 1852 


For the facts, see the decision of the Court. 


WELLBorN, for plaintiff in error. 


he 


W. Doveuerty, for defendant in error. 
By the Court.—Lumrxw, J. delivering the opinion. 


James C. Watson, a citizen of Muscogee Ccunty and State of 
Georgia, i in the year 1843, made his last will and died. The 
will was duly admitted to probate and record, in the Court of 
Ordinary of Muscogee County, at May Term, 1843, and letters 
testamentary were granted to John H. Watson and Benjamin W. 

_ Walker, two of the executors named in the will. 
©) ~~ Subsequently, complaint was made in said Court, that the ex- 
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ecutors chad failed to winlen any returns or esas any inv rentory 
and appraisement of said estate ; upon which such proceedings 
were had, that at the January Term of that Court, 1846, the 
letters granted to John H. Watson were revoked, and then Ben- 
jamin W. Walker became the sole acting executor. 

At June Term, 1846, in the same Court, proceedings were in- 
stituted to compel the executor, Walker, to give security, upon 
the ground of his being in an insolvent condition; and for re- 
vocation of his letters testamentary, because he had removed 
from the State. No further action was ever had in that case. 
But at the same July Term, a precisely similar proceeding 
seems to have been instituted, and process by advertisement, 
was ordered and made; and the Court at the January Term, 
1847, upon this latter proceeding, ordered Walker’s letters to be 
revoked, on the ground of his having removed from the State. 

At the July Term of the Court, 1847, letters of adminstration 
de bonis non cum testamento annexo,; were granted on said estate, 
to Mansfield ‘Torrance. 

At June Term of said Court, 1852, a motion was,made 
by Benjamin W. Walker, to set aside the letters granted'to Tor- 
rance. | 

1. Because, among other reasons, the same were granted im- 
providently, and to the prejudice of the rights of Walker, previ- 
ously acquiréd, as executor under the will ; and / 

Qdly, Because the ground on which the order revoking the 
letters testamentary to Walker was granted, was insufficient in 
law to authorize the same. ; 

The motion was overruled by the Ordinary. 

An appeal was taken to this decision to the Superior Court, 
and upon the trial thereof, Judge Iverson instructed the Jury, that 

~according to the case made, as above stated, that the Court did 
not err, in revoking Walker’s letters ; and that they should find 
the issue against Walker, which the Jury accordingly did. “To 
which charge Walker, by his counsel, excepted. 

(1. ] And the single question for our review and determin- 
ation is, and it is a very momentous one, have the Courtsf) 


Ordinary, in this State, either as the representative of their Ens ¢ 
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glish prototype, or by Provincial or State Legislation, since their 
establishment here, the power-to repeal a probate, or revoke 
letters,testamentary, and deprive an executor of his office, on 
the ground of his having removed from Georgia? 

It would be interesting; if time would permit, to investigate 
fully and at large, the.nature-and extent of the jurisdiction and 
functions of the Court, whose acts are now under examination ; 
to go back to. the original constitution of the Provincial 
Ordinary of Georgia, at the date of the Revolution, and thence 
trace his jurisdiction in its transmission to his several successors 
under State authority, so as to ascertain with precision, the con- 
dition in which that jurisdiction after the extension and modifi- 
cation it has received from State Legislation, has ultimately 
vested in the last of these successors, the Ordinary of each 
County. It is curious enough, that like all other fashions, after 
undergoing so many changes and passing through so many 
transmutations, it has ended where it first begun, in an Ordinary, 
which was the title originally conferred upon this provincial 
official or deputy of the English Ordinary, in this and the sister 
Province of South Carolina. 

The position assumed by the able counsel for the plaintiff in 
error is, that so long as the executor named, continued qualifi- 
ed for the performance of his duties, the Court possessed no 
power to revoke or set-aside his authority. And the English 
and American authorities alike sustain the principle that nothing 
but the want of qualification on the part of the executor, can give 
to the Court of Ordinaryygpower to revoke Jetters after they are 
once granted ; a Court of Equity cannot interfere. 

In England, before. probate obtained, a limited administration 
durante absentia, has been granted ; but this was revoked upon the 
coming of the executor intotherealm.. Williams on Ex’ors, 1 vol. 
314. After probate obtained, there must be some positive act dis- 
qualifying the executor, to authorize the Court to interfere. It has 
been decided by the Supreme Court of the United States, that 
so long as a qualified executor is capable of exercising the au- 
thority with which he has been invested by. the testator, that 
/ jauthonity cannot be conferred, either with or without limitation 
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by the Court of Ordinary, upon.any other person. Griffith US. 
Frazier, 8 Cranch, 9. 

What amounts to a disqualification on the part of the execu- 
tor? Is the removal of an executor from the State a disqualifi- 
cation ? 

In England, previous to. the Statute 38 George Il]. c. 87, 
which is subsequent to the Revolution, the removal of an evecu- 
tor beyond the Realm, did not authorize the Court which had 
granted letters testamentary, to revoke or disregard them on 
that ground, or to grant new adminstration. 3 Term Rep. 125. 
2 Bacon’s Abr. 376. Smith vs. Miles, 1 T. R. 480. This Act 
was passed in consequence of the great incovenience to credi- 
tors and legatees, from the difficulty thrown in the way of brings 
ing the executor to account, and recovering their debts and le- 
gacies, in consequence of the executor’s absence after probate ; 
and it was restricted in its operation to the single case of a suit 
in Chancery, instituted by a creditor or. legatee, for an account 
and for the satisfaction of his debt or legacy ; in which case the 
Ordinary was authorized to grant a special administration, limiit- 
ed to a single purpose, that of the administrator becoming a 
party to the bill and carrying the decree into effect. The execu- 
tor was still left in the full possession and enjoyment of his office 
and of all the rights, personal and proprietary, appertaining to it. 
The special administrator could in no sort meddle with the as- 
sets or with any part of the administration, otherwise than by 
executing the decree in the particular suit to which he had be- 
come a party. 1 Williams’ Executong, pp. 391, 397, last edi- 
tion. 

It has been solemnly decided by the Supreme Court of the 
United States, in two cdSes at least, that the executor’s removal 
from the State where he had obtained his letters testamentary, 
and his continual non-residence, was no excuse for revoking his 
office and bestowing administration upon another. Griffith vs. 
Frazier, 8 Cranch, 9. Kane vs. Paul, 14 Peters, 39. 

Indeed, I understand the general rule to be, that the probate 
Court having made an appointment, cannot semove the incum- 
bent, but for some defined statutory cause. Is there any au- 
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thority, to be found in the lenidhelionn of hes State to revoke let- 
«ters testamentary, oh account of the removal of the executor from 
@ttmaking hisabsencea disqualification for the office? 

fewActdf 1805, §7, is relied on alone, to sustain this prop- 
‘ositiow}-whicl: declares, that.“ no letters testamentary or of ad- - 
ministration, shali-be granted to any person, who is not a citizen 
of the United States, residing in the State of Georgia.” Cobb’s 
New Digest, 283. 

This law I believe is an anomaly in legislation. And its ori- 
gin is curious enough, as related by its author, to one of the 
members of this Court. _ It was to prevent the representatives of 
an alien brother resident in Nova Scotia, from litigating in the 
Federal Courts, a claim to property held in Georgia, and where, 
from the opposite sides which the parties took in the Revolution, 
it was supposed, that the locum tenens would be omnipotent in 
the State tribunals. The propriety of such an Act, unprecedent- 
ed as it is, as applicable to administrators, I am willing to con- 
cede. But for myself, I esteem it utterly incompatible 
with the sacred right of every citizen, not only to dispose of his 
property by will, but to select at his own discretion, the execu- 
tor to whom he will trust the management of his affairs, and the 
interests of his family after his death. The testator has an only 
son or some near relative residing in the neighboring States of 
South Carolina or Alabama, but dying, under the arbitrary 
provisions of this Statute, he must forego the privilege accord- 
ed to others in every other State.in the Union, or civilized coun- 
tryon the globe, and appoint his executor from among strangers 
or leave itto the Ordinary, after his death, to select a represen- 
tative for him. 

But ita ler, and unless the grantee‘fulfil both the statutory 
requisites. of citizenship and residence, this statutory prohibition 
disqualifies him for.receiving the grant. Be itso. But suppose 
he fulfilled both the requisites, and was endued with every legal 
qualification for the office, when he ‘received the grant, what 
is there in the Statute to constitute removal or absence-from the 
State at a future time, a disqualification for continuance in office, 
and a ground for depriving him of all the vested rights of pro- 
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perty which had been inherent-in him, for the three or four 
years that he had held and enjoyed the office inthe States, 

The law plainly refers exclusively to. his qualifitati 
time of receiving the grant; and being then perfedtly qu 
and the grant consummated, and all the rights of pr \e 
dent to it, fully vested, there is no semblangé of anintent to 
provide for-his future disqualification for continuance in the pos- 
session of the office, and of the proprietary rights incident to it ; 
and to divest him of all.these rights, because after some three or 
four year’s possession, he happened te cross. the Chattahoochee, 
and take up his abode in Alabama. Non-residence at the 
time probate should be granted, was. doubtless contem- 
platedas -equivalent to the absentia, which authorized the 
Ordinary in England to grant temporary. administration ;. but 
which occurring after probate, interposed no obstacle to his 
continued possession of the office and discharge of its duties. 
This restriction in the Act of 1805, being contrary to the Com- 
mon Law and British Statutes of force at the time of our adopt- 
ing Act, should be construed strictly. 

But if this construction of the Statute, considered per se, or 
in the light of the contrary cotemporaneous construction. which 
we admit has been put upon it, were at all doubtful, it is fully 
and incontrovertibly confirmed by subsequent Statutes, in pari 
materia, which plainly infer.the continuing capacity and quali- 
fication of the executor to hold and exercise his office in the 
State, notwithstanding his residence beyond the limits of the 
State. 


One Statute allows the annual returns met of executors, 






which are required to be verified by:their affidavit, to be verified _ 


by the affidavit of the surety, when the executor shall reside 
beyond the limits of the. States’ Cobb’s New Dig. p. 333, §140. 
These annual returns exhibit all the transactions of the execu- 
tor in the course of his administration, from year to yeam But if 
he be deprived of the office—divested of all the rights incident 
to it, by reason of his non-residence, he is necessarily discharg- 
ed from all the duties and eeapenainiliea of the office; and so 
he could have no “ annual returns” to make; his official trans 
vot. x 77 


“ie 




















































be 0. 


SUPREME COURT OF GEORGIA. 


Walker vs. Torrance. 


610 














actions ceasing, his" annual returns’? necessarily cease. Then, 
if his “* annual returns” be still required, or be even permitted, 
onaiieh his non-residence, it follows as a necessary 

gncé; that his continued performance of all the func- 
an nd. c ities of his office, is in hke manner required. . The 
rect ded him of substituting his security’s oath for his 
own, can have but one rational purpose or end ; that of enabling 
him so much the more conveniently to carry on his practical 
administration as executor during his absence. He-thus saves 
the forfeiture of his ‘commissions by failing to make his annual 
returns, besides his liability to an action for damages; and 
places upon the records of the Court, the necessary evidence for 
his own protection, as well as*that of his bondsman. 

It would indeed be a strange solecism for the law to deprive 
him of his office for no other reason but non-residence, whilst 
for the very same reason, it supplied him with additional means 
or facilities for performing all the duties of the office. It is im- 
possible to reconcile the deprivation of office, with the still con- 
tinuing call for annual returns. 

But.there is another Statute of Georgia, that imports an equally 
clear and unequivocal recognition of the compatibility between the 
absence or non-residence and the still continuing functions and 
responsibilities of the executor. It provides for the service of 
orders or rules upon executors, &c. who are “alleged to be 
mismanaging the estate which they may respectively represent,” to 
show cause why they should not be compelled. to give security, 
or in default of doing so, why their executorship should not be 
revoked ; and in all such cases, service by leaving ’a copy at the 








_ party’s abode, or if he shall have removed out of the limits of the 


State, then by publication ina gazette, shall be equivalent to 
personal service. Cobb’s New Digest, p. 326, §115. 
Thus it seems, that while the executor resides out of the limits of 


‘the State, after his removal to another State, he may still be “ mis- 


managing the estate; and of ¢ourse still administering the 
estate; ‘and.his executorship may be revoked, not because, nor 
on the‘ground that he has removed out of the limits of the State, 
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but because he is “ mismanaging the estate,” in the course of 
his recognized administration while resident in, another State. 

There is clearly nothing then, either in the construgtion of the 
old Provincial Court, or in that of the existing Courts:6f Ors i 
ry in Georgia, nor any statutory provision concetpiig ©) 
tors ard administrators, that makes the non-residence@p absence 
of an executor after probate, either a disqualification, per se, or a 
cause of revocation by the Court of Ordinary. 

And to exhibit still more stikingly, the increasing spirit of lib- 
erality on the part of the Legislature, in relation to this subject, 
I would. refer in conclusion, to the Act of 1850, (New Digest, 
341,) which authorizes foreign or non-resilent executors, to 
bring s@it in this State for the recovery of any cause of action 
against citizens of this State, owing to their testator at the time of 
his death, without requiring an inhabitant of this State first to take 
out letters of administration upon the estate of the deceased. 
All that is required, being that the legal representative shall, on 
or before the judgment term of the Court to which the suit is 
brought, filein the Court where the action is pending, a legally 
authenticated exemplication of the letters under which the ac- 
tion is brought. 

With my sincere acknowledgements of indebtedness to the 
very able briefs which have been submitted on the argument, it 
only remains to reverse the judgment of the Circuit Court, and 
to remand the cause for a re-hearing. - It being the unanimous 
and emphatic opinion of this Court, that the office of executor, 
having been properly conferred upon Benjamin W. Walker at 
the time of his appointment, his subsequent removal beyond the 
limits of the State did not work a forfeiture thereof, or justify the 
Court in revoking his letters testamentary, on that account. 
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No. 98.—R. H. L. Bucuanay,. plaintiff. in error, vs. SEABORN 
Jones, defendant in error. 
¢ 


}1.] Wherdit writ of certiorari directed to the Inferior Court, was granted 
by a Judge of the Superior Court, when he was beyond the limits of this 
State: Held, that the writ was properly dismissed, on the ground, that the 
notice required by the 54th section of the Judiciary Act of 1799, was un- 
avnilable, and on the further ground, that a Judge of the Superior Court 
of this State, had no authority to do any Official Act required by the laws 
thereof, beyond its jurisdiction. 


Certiorari, in Muscozee Superior Court. Decision by Judge 
Iverson. November Term, 1852. a 


This was a certiorari sued out to a decision of the Inferior 
Court of Muscogee County. 

On motion, in the Superior Court, the certiorari was dismiss- 
ed on the ground that it was improvidently granted, in this, 
that counsel for Buchanan served Jones with notice, that on 
the 20th day of July then next, he would apply to Hon. Judge 
Iverson for a writ of certiorari, and that on that day, Judge 
Iverson, was not within the limits of the State’ of Georgia, but 
granted the writ without the State. 

This decision is assigned as error. 


Downtne, for plaintiff in error. 
Jones, Benninc & Jones, for defendant in error. 


By the Court.—Wanrner, J. delivering the opinion. 


[1.] This was an application to the Judge of the Superior 
Court, for a writ of certiorari, to be directed to the Inferior Court, 
in accordance with the provisions of the 54th section of the 
Judiciary Act of 1799, which provides, that twenty days notice 
shall be given by the party applying for such writ, to the oppo- 
site party, or his attorney. Prince 432. The writ of certiorari, 
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was granted by the Judge, during the time he was beyond the 
limits of the State. The Court below dismissed the certiorari 
on the ground thatthe notice given to the opposite partyy under 
the Statute, was unavailable, ‘inasmuch as the Judge granting 
it was at that time out of the State. ; 

The certiorari was not only properly. dismissed on_ that 
ground, but it ought also to have been dismissed on the ground 
that a Judge of the Superior Courts of this State, has no author- 
ity to do any official act required by the laws thereof, beyond its 
jurisdiction. His official acts. derive all their force and author- 
ity from the Constitution and laws of this State, which are only 
co-extensive with the territory thereof. Beyond the territorial 
limts of Georgia, we presume, that there are laws, adapted to 
the condition of the people who may inhabit other States and 
territories, and that they have officers of their own to execute 
them. When a judicial officer of this State goes beyond the 
operation of the Jaws, by virtue of which al! his official acts de- 
rive their binding force, and authority, he cannot be consider- 
ed as acting there, in obedience to the mandate of the sovereign 
will of the State, for the simple reason, that that mandate of the 
sovereign will of the State has no eztra territorial operation. 

Let the judgment of the Court below be affirmed, 





No. 99.—Duncan McDoveatp, plaintiff in error, vs. WiLL1aM 
Dovenerty, defendant in error. 


{1.] The levy of an execution against A, upon property in the possession of 
B, is a trespass; and the plaintiff im execution, the attorney for the plain- 
tiff in execution who orders the levy, and the officer who makes it, are all 
liable as trespassers, unless they justify by showing that the property be- 
longed to the defendant in execution, and was liable to the execution, 
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‘Trespass, in Muscogee Superior Court. ‘Tried before Judge 
Iverson. November Term, 1852. 


William Dougherty, as an attorney, directed the Sherift of 
Muscogee County to levy a fi. fa. in favor of Edward T. Tay- 
lor, administrator, &c. vs. M. Torrance, administrator, &e. of 
Jas. C. Watson, deceased,’on several lots of land, known as the 
** Watson place,” and in the possession of Duncan McDougald; 
which levy was made by the Sheriff. McDougald interposed 
a claim thereto, which is still pending; and commenced a suit 
against Wm. Dougherty, for a trespass, in causing the levy to 
be made. 

On the trial, the above facts were given in evidence, and 
the further fact that Watson was in possession of these lands 
a short time before his death. — 

When Mr. Dougherty -arose to address the Jury, the Court 
remarked that it was unnecessary, as the Court would charge 
the Jury that there was no evidence to authorize a verdict against 
the’ defendant ; and that if he had asked for a non-suit, the 
Court would have granted it. 

The Court charged the Jury as intimated above ; and to this 
charge, and the previous remarks of the Court, exceptions were 
filed, and error has been assigned thereon. 


Devon, for plaintiff m error. 


W. Dovenerty, for defendant in error. 
By the Court.—Nispet, J. delivering the opinion. 


[1.] The proof was, that an exection in favor of Edward ‘T. 
Taylor vs. M. Torrance, administrator of J. C. Watson, de- 
ceased, was levied by direction of Mr. Dougherty, attorney for 
the plaintiff, upon lands in the actual possession of the plaintiff 
below, D. McDougald. 

I see no room to doubt that Mr. Dougherty is liable as a 
trespasser. This levy was the misapplication of a legal pro- 


‘cess. It wasa levy upon the lands of A, of a Aera fuctas 
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against B. The entry upon the lands to make the levy, was 
illegal, and an illegal entry is a trespass. In trespass, all are 
principals. The possession of the plaintiff was sufficient to 
authorize him to sue. The Sheriff who made the levy, the at- 
torney who ordered it, and the plaimtiff in the executicn, are 
all trespassers. It was incumbent on the defendant to justi- 
fy, by showing that the land belonged to the defendant in execu 
tion, and was liable: As the case stood, the plaintiff was enti- 
tled to a verdict—for what amount, is not for us to say. 1 
Chitty’s Plead. 185-6. Sanderson vs. Baker et al, 3. Wils. 309. 
T. C.2. Black. R. 832. Walevs. Hill, 1 Bulst. 149. 3 Wils. 
368. Co, Lil. 57. (a.) Inst. 183. 1 Salk. 409. Bro. Tres- 
pass, pl. 148, 232, 307. 6 7. R. 234. 8 East, 328. 34 Eng. 
G. Law. R. 376,415. 41 Ibid, 196, 330. 42 Ibid, 237, 404. 
35 Ibid, 433. 46 Ibid, 827. ; 

The Court gave no opinion on the facts.: What he’ did was 
to pronounce what he considered the law arising on the facts 
prove n. 

Let the judgment be reversed, 


No. 100.——Van Buren & Cuurcutt, plaintiffs in error, vs. 
Wesster & Hopeins, defendants in error. 


* 
{1.] Where a@ note is barred on its face,and the plaintiff relies on a subse- 
quent promise, by parol, to take it out of the Statute, the action on it 
cannot be maintained; and in the form prescribed by the Act of 1847, 
“to simplify and curtail pleadings atlaw,” the 8d seetion of that Act ap- 
plies only to “ written promises.” 
2.] Phillips vs. Dodge, (8 Geo. Rep. 51) overruled by Cameron vs. Moore and 
Wife, 10 Geo. Rep. 368, and Hotchkiss vs. Newton, (1bid,) 560, 


Action on a note, in Muscogee Superior Court. Tried before 
Judge Iverson. November Term, 1852. . 











616 ‘SUPREME COURT OF GEORGIA. 





Van Buren and another vs. Webster and another. 





T # Plain error brought suit-upon a note made by the 
defendants in @rror, in the form prescribed by the Act of 1847, 
entitled, “An act to curtail and simplify pleadings at Law;” ad- 
ding thereto an averment of a subsequent prdmise* to pay the 
note, for the purpose of avoiding the plea of the Statute of 





‘Limitations. Upon the trial, counsel for defendants demur- 
<red to that portion of the declaration averring the subsequent 
" promise, and objected to any evidence being introduced under 


it, on. the ground that such an ayerment could not be introduced 
in that form of pleading. The Court sustaiped the demurrer and 
rejected the evidence; and these-decisions are assigned as 
error. 


Downtne, for plaintiff in error. 
W. Witutams, for defendant in error. 
By the Court.—Lumpxis, J. delivering the opinion. 


This was an-action brought by Van Buren, Churchill and 
Weed, in the Superior Court of Muscogee County, against 
Webster & Hudgins, to recover a note given by the defend- 
ants, at New York, the 20th of August, 1845, for $179.35, 
payable six mouths after date, at the Bank of St. Mary’s, at 
Columbus, Georgia, with current rate of exchange, &c. The 
pleader sted under the short forms prescribed by the Act of 
1847, “to simplify and curtail pleadings at law”? WVew Di- 
gest, 490. 

{1.].The Statute of Limitations being pleaded the plaintiff 
offered proof of a new promise, within six years, inorder to 
take the case out of the bar. The proof was objected to, on 
the ground that under the form of action prescribed by the Stat- 
ute, no proof was admissible of a new promise; and the decla- 
ration itself was demurred to, and the demurrer sustained, and 
the case was disniissed ; because the action itself could not be 
brought under this form, the cause being the new promise, which. 
is by perol, and not the old note. 
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This Court held, in Martin vs. Broach, (6° Geo. Rep. 21,) that 
where the original cause of action was barred, and the party 
relied on a subsequent promise, that the new promise, and not 
the old debt, was the cause of action; that the latter was only 
inducement to, and consideration for, the new promise ; and we 
adhere to that opinion. But here the suit is brought upon the 
old note alone, and cannot, in fact, be brought in any other 
way ; for the 3d section of the Act under which it is brought, 
makes provision only to recover money on “‘ written promises ;” 
and here, the new promise is notin writing, but by parol. 

[2.] Nor can the action be amended so as to save this case. 
It may be amended so as to make it correspond with the statu- 
tory form, if necessary. Beyond this we cannot go; for we 
should make void the Statute, if we did. . Moreover, it is un- 
necessary to amend the pleadings, for we allow proof under the 
form as prescribed, to be received, to supply the omission of ne- 
cessary averments in the form; provided, the cause of action 
can be brouglit under it. Such was the judgment of this Court, 
in Cameron vs. Moore and Wife, (10 Geo. Rep. 368,) and Hotch- 
kiss vs. Newton, (Ibid, 560,) which two cases virtually overruled 
the earlier construction put upon the Act, in Phillips vs. Dodge, 
8 Geo. Rep. 51. 

For myself, I entertain no hostility to the Act of 1847, under 
which this proceeding has been instituted; but I feel it to be 
my duty, as it is my pleasure, to execute it in good faith, and 
according ‘to its true intent and meaning. And so far from 
construing it strictly, I hold thatthe very reverse is true, namely : : 
that it Should be liberally interpreted, as it was intended to af- 
ford additional facility for the recovery of rights; still I shall nev- 
er fail to regret that the great Judiciary Act of 1799, had not 
remained intact, the forerunner and model of all modern 
Law Reform; notas it was administered by the Courts of the 
State, but in the spirit in which it was conceived and concocted 
by its authers. As Minerva, the Goddess of Wisdom, was 
generated full grown, from the brain of Jupiter, so I revere this 
Statute as the embodiment and personification of judicial perfec- 
tion. It is a matchless miracle of human sagacity. 

von. xu 78 
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No. 101.—A. S. Rurnerrorp, receiver, plaintiff in error, vs. 
Seaporn Jones, defendant. 


[1.} The Clerk ofthe Superior Court is not entitled to demand the costs for 
_@taaking out the transcript of the record, before transmitting the same to 
_ the Supreme Court. 


This was an application for a mandamus, to be directed to the 
Clerk of the Superior Court of Muscogee County, requiring him 
to send up the transcript of the record in this cause, which he 
refused to transmit until the costs of making out the transcript 
were paid. The single question involved, was the right of the 
Clerk to demand these costs before transmitting the record. 


Wan. Doveuerry, for plaintiff. 
H. Hort, contra. 


By the Court.—Lumrxin J. delivering the opinion. 

[1.] The question submitted, is important to parties litigant, 
and also to the officers. Both from an examination of the Act 
organizing this Court, and the general legislation of the State, 
in relation to costs, our conclusion is, that the Clerk is not en- 
titled to demand the costs for making out the transcript of the 
record before transmitting it to the Supreme Court. 

Under the Act of 1845, organizing the Supreme Court, the 
party filing exceptions is required to pay only such costs as 
have accrued up to the time of filing of the bill of exceptions. 
The making out of the transcript of the record, is subsequent 
to the filing of the bill of exceptions. In fact, it is the result of 
this act, and in obedience to the mandate of this Court, con- 
tained in the writ of error. . 

When we look to the current of legislation on the subject of 
costs, we find that the Statutes are express, that the costs shall 
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not be demanded at the several stages of the case, but shall be 
collected only at its final termination, out of the defeated party. 

We are aware, that in this case, and in this County, where 
there are a large number of writs of error sued’out, and trans- 
cripts are in many cases voluminous, this rule may work a 
hardship upon the Clerk. But a different rule would be pro- 
ductive of much greater injury, both to suitors and their counsel, 
especially where causes are tried in Counties remote from the’ 
residence of the attorneys. It would be throwing an obstruction » 
also in the way of suitors desirous of appealing to this Court, 
which we do not feel authorized to do, unless required by the 
Act of the Legislature. 

Let the mandamus issue. 
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ABATEMENT. 


1. S. C. was appointed receiver of the Ocmulgee Bank, 
and died without completing his trust. A suit had been 
brought by him against B. R. S. and was pending at his 
death. A successor was appointed to the receiver: 
Held, that the suit did not abate, but that the cause of 
action surviving, the successor was properly made a par- 
ty by scire facias. Searcy vs. Slubbs......ceceeceesetererees 


See Partners, §c. 2. 
ABANDONMENT. 
See Administrators, §c. 10, 11. Principal and Agent, 14. 
ACCOUNT. 
See Equity, 1, 14. 
ACTION. 


1. An action of assumpsit for money had and received, 
will not lie unless the proof shows that the money or its 
equivalent, was actually received by the defendant or his 
agent. § Lerg- te. Bitheseessceceiospsinincssencsenecieurtaenee 


2. Assumpsit, for use and occupation, lies generally upon 
contract, express orimplied. A contract will be inferred 
upon proof of title in the plaintiff and occupation by de- 
fendant; but will not be inferred from occupation by de- 
fendant, and proof that plaintiff had previously claimed, 
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occupied and exercised acts of ownership over it. .Mer- 
BE. PION. nce ccccckesecwbe cee piughinssbuskasecvenergensrecee 


See Agreement, 2. 
ADMINISTRATORS, EXECUTORS, &e. 


1. Grand-children whose father died before their grand-fa- 
ther, may sue in their own right for their portion of the 
grandfather’s estate. ison et al. vs. Tison, administrator. 


2. Where one class of distributees file a bill against the 
administrator, averring advances to the other distribu- 
tees, and calling them to account in hotchpot: Held, 
that the other distributees were properly made parties to 
the bill. did. 


3. In such a bill it is not necessary to aver notice to the 
administrator, that the complainants would call upon the 
other distributees to account for advancements. Ibid. 


4. Nor is it necessary for them to aver that they have not 
been’advanced. If the bill admits that they have been 
advanced, it is then necessary to aver their readiness to 
account therefor. Ibid. 


5. A bill cannot be maintained directly at the instance of 
slegatees or distributees to reeover personal property, ex- 
~ ‘cept through the legal representatives of the estate of the 

deceased. Murphy vs. Pound and Wife......0+ssereves 


6. Letters of administration granted without the applicant’s 
causing a Citation to issue, and giving security and tak- 
ing the oath prescribed by law, are void; nor will a sub- 
sequent compliance with this Statute inthe two last par- 
ticulars, cure the defect, notice being indispensable. 
Torrance vs. McDougald, adminisirator........00.+ccesseeees 


208 
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7. If one man takes the goods of the deceased, and sells 
or gives,them to another person, this shall charge him as 
an executor de son tort, but not such other person. Wi- 
hoy 0, Tee, CHM. iscsi acl a chsssscccnvbenstaneaniotiede 588 


8. So if one has some color to intermeddle with the goods 
of an intestate, but exceeds his authority, that will make 
him an executor in his own wrong. Ibid. 


9. Where the heirs of a deceased intestate were all of age, 
and one of them was appointed agent for the others, to 
receive and distribute the assets of such intestate; and 
afterwards a suit was instituted by one of the heirs : 
against the defendant, charging him as executor de son 
tort: Held, that it was competent- for the defendant to 
show that the plaintiff, by a receipt under his hand and 
seal, had acknowledged that he had received from such 
agent, so appointed, his full share of all the estate of de- 
ceased, real and personal. If the amount sued for was 
not included therein, it was incumbent on the plaintiff to 
show that faet. Ibid. 


10. An executor cannot become the purchaser of land | 
sold under an execution against his testator, but the 
sale will be set aside, however fair and honest,-on the 
application of the legatees ; provided such application is 
made within a reasonable time: otherwise it will be con- 
sidered as a waiver or abandonment of theright. Flem- i’ 
ing et al. vs. Foran and another. ...ccccecececccccsceccescscees 594 


11. What shall be deemed a reasonable time has not been 
settled by any fixed rule; and seems to depend upon 
the exercise of‘the sound discretion of the Court, under 
all the circumstances of each particular case. Ibid. 


12. There is nothing, either in the construction of the old 
Provincial Court of Ordinary, or in that of the existing 
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Courts of Ordinary in Georgia, nor any statutory provi- 

sion concerning executors or administrators, that makes 
* 

the non-residence or absence of an executor, after pro- 


- bate, either a disqualification, per se, to hold the office, or 


a cause of revocation of letters testamentary by the Or- 
dinary. Walker, executor, vs.. Torrance, administrator...... 


See Charge of Court,1. Distribution. Judgment, 1. 


ADMISSIONS. 


See Estoppel, 1. . Evidence, 18. 


AGREEMENT. . 


1. Pending an appeal in an action of trover, the defend- 


ant was required to give bond under the Statute for the 
forthcoming of the negroes sued for, to answer the judg- 
ment. In consideration that W. and W. would become 
surety for him on this bond, he agreed with them that 
they should have control of the negroes until the termi- 
nation of the suit and should have their hire until that 
time: Held, that according to the terms of the agree- 


‘ment, W. and W. became the owners of the hire of the 
= Wlegroes. Foster for the use, &c. vs. Whitaker and anoth- 


CT rccccccccscccccvcccccccccscccvssovcccevecscescessesccccoes Ceercee 


2..There being a verdict in the trover action for the plaintiff 


for the negroes, and $3,500 hire, and the negroes hav- 
ing been deliveged up, and the surety on the appeal 
having paid the hire, the defendant being insolvent, suit 


‘was brought by the defendant, for the use of the surety 


on the appeal, to recover of W. and W. the hire of the 
negroes: Held, that no action lay in the:name of the de- 
fendant, but that the surety on the appeal was subrogat- 
ed to all.the rights of the plaintiff, and could maintain a 
suit in his own name against them for the hire. Jord. 


604 


57 
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See Charge of Court, 1. 
AMENDMENT. 


See Equity Practice, 3. Error, 2. Insolvent Debtors, 1. 
Judgment, 1. New Trial,3. Practice Superior Court, 2. 


APPEALS. 


1. Sunday is not» to be counted as one of the four days 
within which appeals are allowed to be entered. Veal 
Bh. Ws hee cnc scsitesesnedeccstivexactertaetpeenn 93 


2. An appeal entered by counsel for defendant in attach- 
ment, is valid. Reid and Wife vs. Moore...........ece00e 368 


ARREST OF JUDGMENT. 
See Pleading, 5, 6. 
ASSIGNMENTS. 


1. A bare right to file a bill or maintain a suit, is not as- 
signable. Marshall vs. Means......c0ccs.ccccccescccccened +61 


2. A, being insolvent, executed an assignment to B, of 
notes and accounts, to secure his debt of twice its amount, 
with authority to collect and grant receipts; and i trust 
that all collections should go to extinguish his debt; 
and, if after paying that, principal and interest, and all 
expenses incurred in collection, there remained any sur- 
plus of money or effects in his hands, that surplus should 
be subject to A’s order: Held, that upon its face, this 
assignment is not void, under the Act of 1818. Banks 


3. The case of Carey & Giles reviewed and affirmed. 
Ind. 
VOL. xm 79 
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4. The conveyance of effects, in amount larger than the debt 
to be paid, does not make the assignment. void under 
the Act of 1818, but it is a badge of fraud to be con- 
sidered by the Jury. Ibrd. 


5. A stipulation in the deed that any surplus that may re- 
main shall be subject: to the order of the grantor, will 
not make it void under the Act of 1818. Ibid. 


6. That which, under the Act of 1818, will invalidate an 
assignment, is a trust created for the benefit of the as- 
signor, or some person appointed by him. Ibid. 


7. Although an assignment, upon its face, may be-sustain- 
ed, yet, whether the assignor intended to create such a 
trust, is a fact to be submitted to the Jury, upon such 
evidence, in connection with the deed, as the parties may 
command ; and as, according to the usual rules, is admis- 


sible. Ibid. « 


8. An assignment of debts and choses in action, legal in 
the State of New York, where it was made, cannot dis- 
pose of effects in this State, ina manner prohibited by 
our law, inconsistent with its policy, and which is ex- 
pressly declared by it to be fraudulent and void. 


Reerecnsend os. Darel & Cv....00ccccccsosccsccscsssvesevoesees 582 
ASSUMPSIT. 
See Action, 12.. Contract, 1. 
ATTACHMENT. 


1. A defendant in attachment has the right to appear and 
defend, whether he enters special bail, or gives bond and 
security or not: whether he be a citizen of this, ora 
foreign State. Reid and Wife vs. Moore,..........01e0eeees 368 


2. Attachment will lie fora sum certain, stated in the affida- 
vitto be a balance due onaccount of the sales of cotton 


oo wit : 
eS ' 
ar 
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in the hands of the plaintiff’s agents. Brown, Shipley & 
Con. 0 Ni sicsn cccndicuescescvcsce conedbiiNiiesctaneatnntel 564 


. It is not necessary that the attachment bond should be 
attested by the Magistrate who issues the attachment. 
If duly executed, although attested by another Magis- 
trate, it will be sufficient, if the Magistrate who issues 
the process certifies therein that bond and security were 
given in pursuance of the Statute. bid. 


See /Ippeals, 2. 
ATTORNEY. 


See Trespass, 1. 


BAGGAGE. 
See Common Carriers. 

BAILMENTS. 
See Common Carriers. Principal and Agents, 5 io 14. 


BANKS. 


. When commissioners are appointed by law, to receive 
subscriptions of stock to a bank, and the subscriptions 
are required to be bona fide, they have the discretion to 
determine what is a bona fide subscription. JVapier et 
Gh. wis: Pie Dien inves. cucecedevesscctecsescorccsvteesstoens 170 


. If required to receive upon the stock ten per cent. in 
gold and silver, and no time is designated for the pay- 
ment, they have the discretion to allow a reasonable 
time. Tid. 
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3. The charter of the Manufacturers’ Bank declares :— 
“When the amount of $250,000 shall have been sub- 
scribed bona fide, andthe sum often per cent. shall have 
been paid thereon, in specie, the Commissioners shall give 
notice for the election of directors, &c: Held, that the 
payment of ten per cent. need not be cotemporaneous 
with the subscription, and that a provision being made 
for payment in 30 days, the subscription is good against 

" persons applying for the stock, and tendering the mon- 
ey within the thirty days. bid. 


4. When a charter requires specie to be paid on the stock 
before organization, and the bank is organized without 
such payment, the bank is a mere nullity, and cannot ex- 
ercise any of the privileges of the charter. Ibid, 


5. Where a party is the holder of the bills of an incorpora- 
ted bank to an amount greater than thirty dollars, he 
may divide them into sums of thirty dollars each, and 7 
maintain suit thereon, in a Justices’ Court. Brooks vs. 
Be A TE ine hide ite fk oins <cnexisensecaeces 531 


See Justices’ Courts, 2. 
BASTARDY. 


1. The doctrine of adulterine bastardy is new in our 
Courts, and has fluctuated in England. Wright, admin- 
astrator, vs. Hicks, administrator...........00.000 A ee 155 


2. The law now is, that although the birth of a child during 
wedlock raises a presumption that such child is legiti- 
mate, yet, that this presumption may be rebutted by eyvi- 
dence; and it is the duty of the Jury to weigh the evi- 
dence against the presumption, and to decide as, in the 
exercise of their judgment, the truth may appear to pre- 
ponderate. bid. 


a 
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3. Either in a civil suit, or in a criminal prosecution, by 
the evidence of non-access, or other testimony, the .pre- 
sumption of the legitimacy of the offspring may be re- 
butted. Ibid. 


4..The same rules apply, whether the bastardy originates 
before or after the marriage. In both cases, the law says, 
presumptively, itis the child of the husband. bid. 


5. The question of legitimacy may be made by any one 
whose right it is to contest it. Jdid. 


6. Independent of the moral -ob/igation of the father to sup- 
port his bastard child—his s!atutory liability to mantatn 
and edueste it, until it arrives at the age of 14 years, 
constitutes a suificient legal consideration to enforce the 
payment of a promissory note given for that purpose. 
Hargroves and another, ex’r. vs. Freeman.......00 on ideas . 342 


See Distribution 2. 
BATTERY. 
1. It is no justification of an assault and battery, that it was 
committed in a house belonging to defendant, when oc- 


cupied by another. Suggs, vs. Anderson and Wife........ 461 


2. Nor is ti any justification, that plaintiff had busied her- 
self tattling about defendaat and his wife. ibid. 


See Criminal Law, 15, 16. 
BOND. 
1. Where an instrument in the form of a bond, was signed 


by the party executing it, and opposite his name was an 
ink scrawl, with the word “seal” wrilten within it : Zec/d, 
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that it was to be considered a sealed instrument, and to have 
effect and operation as such. Williams vs. Greer.......+. 


See Sheriffs, 1. 
BOND FOR TITLES. 


See Limitation of Actions, 5. Pleading, 2,3. Vendor and 
Purchaser 1. 


CERTIORARI. 


1. Where a writ of certiorari directed to the Inferior Court, 
was granted by a Judge of the Superior Court, when he 
was beyond the limits of the State: Held, that the writ 
was properly dismissed, on the ground that the notice 
required by the 54th section of the Judieiary Act of 1799, 
was unavailable, and on the farther ground, that a Judge 
of the Superior. Court of this State had no authority to do 
any official act, required by the laws thereof, beyond its 
jurisdiction. Buchanan vs. Jones.......csceocesesevecseveess 


CHARGE OF THE COURT. 


1. Where a bill was filed against a defendant, to account 
and pay over a certain sum of money in his hands, who 
admitted he had received the money, but claimed to 
retain it under a contract or agreement made between 
himself and his testator in his lifetime, in consideration 
of certain valuable services to be rendered by him, which 
he alleged, had been performed; and on the trial of the 
cause, the Court instructecd the Jury as to the law ap- 
plicable to voluntaay parol gifts, and not as to the law ap- 
plicable to contracts or agreements: Held, that this was 
error; that the parties were entitled to have their cause 
tried, according to the law applicable to the issue made 


612 
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by the pleadings, and a new trial must be granted. 
Mes al te BE ica ccnrceninesenentnctindamaiate 100 


2. According to the provisions of the Act of 1850, it is er- 
ror in the Court, in any cause, ciyil or criminal, during 
its progress, or in his charge to the Jury, to express or 
intimate his opinion, as to what has or has not been 
proved, or as to the guilt of the accused. Jessup vs. 
GrOg Gs seveeeceeeeisesnerreceseneseteeeeneceen etereeaaaneeeans 261 


3. It is not error for the Court to read to the Jury an opin- 4 
ion of the Supreme Court, without a special statement . 
of the facts on which opinion was rendered, when he 
charges the law correctly, as applicable to the facts be- ' 
fore him. Exzecutors of Riggins vs. Brown.......0.0000é008 271 


4, The Court is not bound to charge the Jury, as toa ‘ 
principle of law irrelevant to the case, nor is it error 
to give in charge a request in words different from those 
of the request, if it be clearly and substantially charged. 
Nor is it indispensable for the Court to charge a request 
in immediate response to it, for it will be sufficient, if in 
the course of his instructions, it is given in charge tothe 
Jury. Long vs. The State........+0+++ peers Pees vy Bema 293 


5. Nor is he boundto charge a mixed proposition, although 
each part of it be true ; if part is relevant to the case, and 
part is irrelevant. bid. 


6. It is not error for the Court to read a request distinctly 
to the Jury, and to say to them “it is the law.” 
Ibid. 

See Criminal Law, 2,5, 7, 8. Evidence, 6. 

CHOSE IN ACTION. 


See Assignment, 1. 
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CITIES. 
See Corporation, 1, 2, 3. Dedications, 4 to 11. Savannah. 
CLAIMS AND CLAIM CASES. 


1. A claimant, who, upon the question of payment of the 
execution levied ‘upon his property, has had the issue 
found against him, has no right to come into Court: sub-, 
sequently and move to have the 77. fa. entered satisfied, 
and returned to the Clerk’s office, in order to protect his 
land from sale, which has been found subject. Hunting- 
ton and Holcomb vs. McLeod......2.++++ Le vckeNielghtins tories 


See Evidence, 7. 


CLERKS. 


- 


See Practice of Supreme Court, 1. 
COMMON CARRIERS. 


1. Delivery of the goods must be proved, in order to charge 
a common carrier for their loss. It isa fact for the 
Jury to determine, and if there is any evidence of deliv- 
ery, the case will go to the Jury on that fact. Diddle 
TN TI se os ovccccnavanslvsvess sted eas au 


2. The evidence of the plaintiff, in an action to charge a 
common carrier for the loss of a trunk, to prove iis con- 
tents, is in no case admissible, if there is other evidence 
attainable to prove it. If there is none, and it is pioven 
that defendant has committed spoliation upon the pro- 
perty, then the evidence of the plaintiff is admissible in 
odium spoiliatoris. Ibid. 


3. A party is also adinissible to prove the contents of a 


217 
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trunk, when no other evidence is attainable, upon the 
policy in favorem justite springing out of the necessity 
of the case and the nature of the subject. Jbid. 


4, R. R. Companies, stage proprietors, steam-boat owners, 
and omnibus proprietors, who carry passengers for hire 
as regards the passengers’ baggage, are, like common 
carriers, liable for its loss, unless caused by the act of 
God, or the public enemy. Ibid. 


5. Merchandize transported for sale, large sums of money, “- 
and samples of merchandize, are not comprehended in 
the term baggage. Ibid. 


6. By baggage, is understood such articles of necessity, or 
personal convenience, as are usually carried by passen- 
gers for their personal use. What articles are thus in- . 
cluded, is a question to be left to the Jury, under the in- 
struction of the Court, upon a consideration of the condi- 
tion in life of the traveller, his habits, vocation and tastes, 
the length of his journey, and whether he travels 
alone or with his family, and of the usage of the time 
and place, and all the circumstances of the case. bid. 


7. Proprietors of rail roads, stage-coaches, steam boats 
P ? ] bd 
omnibuses, &c. who are engaged in the business ot 
transporting passengers, holding themselves out to the 
world as persons exercising a public employment, and 
as being ready to carry goods for hire, if they receive 
goods or extra baggage to be carried for compensation, 
are, as to such extra baggage and goods, liable as com- 
mon carriers. Ibid. 


8. The owners of the ship and the master, are liable to 
the shipper or consignee for damages to goods shipped, 
as common carries, except so far as that liability is 
restricted by the terms of the charter party or billoflad- _ 
vot. xu. 80 
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ing, or by Statute. They have alien upon the goods for 
freight ; and may deitan them for payment, or go upon the 
owner of the goods personally, unless the lien or the 
personal liability, are waived or modified in the contract 
of shipment. Brown Shipley & Co. vs. Clayton....... 564 


9, They are not liable for any deterivration in the goods, 
arising from causes inherent in the goods themselves, 
when they are not in‘ default, although such deteriora- 
tion is not caused by the perils of the sea, the act of 
God, nor the King’s enemy. Ibid. 


COMPROMISE. 


1. The Courts will favor family compromises of even doubt- 
fi nights, when fairly made. Jones vs. Fulwood...... 121 


CONFLICT OF LAWS. 


1. The place where the contract is entered into, is not to 
be exclusively considered, if the parties had in contem- 
plation at the time another place for itsexecution. The 
law.of the latter will be preferred in the construction of 
the-contract. Hershfeld vs. Dexel & Co......ssceeseceeees 582 


se 


See Assignmenis, 8. 
CONSIGNOR AND CONSIGNEE. 
See Principal and Agent, 5 to 13. 


CONSTABLE. 


1. After a Constable is out of office, he has no authority to 
alter or amend a leyy made by him while in office. Jes- 
SUP VS. GAGE .s.serestvenes sVabs depivdevesaueee a eneees evevvense 261 
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CONSTITUTIONAL LAW. 


1. The Vth section ofthe Act of 1809, (Prince, 177,) and 
the IIId section of the Act of 1823, (Prince, 183,)in rela- 
tion to the time in which Sheriffs, &c. shall give bond, 
&c. declared unconstitutional and void, on the ground 
that they contain matter, different from what is express- 
ed in the title of the Acts to which they respectively be- 
long. Prothro and Kendall vs. Orr et al.....-sceeseseessere> 


. Equity, causes are not within the provision of the State 
Constitution, which requires all civil causes to be tried 
in the County wherein the defendants reside; yet, accord- 
ing to the spirit of our Constitution and Laws, and to 
the usages of our Courts of Chancery, they must be 
brought in a County where, by reason of the residence of 
one of the defendants, or on account of the relation of the 
parties, or on account of some other equity in the cause 
itself, the Court has jurisdiction. Jordan et al. vs. Jor- 
Cth, CRI is cscs ts cciicdiinsessetestendide 


3. The General Assembly cannot confer upon a corpora- 
tion, the power by ordinance to repeal a Statute of the 





36 


77 


State. Haywood vs. the Mayor, &c. Savannah......... »-» 404 


4. Remedial Statutes, althgugh retrospective, are not void, 
provided they do not impair contracts, or disttirb abso- 
lute vested rights, and only go to confirm rights already 
existing, and in furtherance of the remedy, by curing de- 
fects and adding to the means of enforcing existing ob- 
Rigetinim. TRAP GH. BUNTIE 0 0..c ons ecccsscscnesancssedscsns 


5. An informer who commences a qui fam action under a 
penal Statute, does not acquire thereby a vested right to 
the forfeiture ; his claim to the penalty is inchoate only, 
and cannot be fixed except by judgment. The Bank of 


St. Mary’s vs. The Siuie, et rel. SC.rervvvevesseees sdbsewnne 475 
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6. No judgment can be rendered on a repealed Statute ; 


the repeal prevents the imperfect right from being con- 
summated ; and it is competent for the Legislature to 
pass such repealing Statute at any time before final judg- 
ment; and it matters not whether the whole penalty 
when received, is given to,the public or to the informer, 
or it is divided between them. . Ibid. 


. Acts of the Legislature in undoubted collision with the 


Constitution of the State or of the United States, 
are, ipso facto, void; and the Courts have the power, and 
it is their duty, however irksome the performance, to 
declare them a nullity. Ibid. 


. In civil cases, the Jury are bound to find the law as it 


is propounded to them by the Court: Ibid. 


CONSTRUCTION OF STATUTES. 


See Criminal Law, 1. Statutes. 


COTINUANCE. 


See Equity Practice, 6. 


CONTRACT. 


1. Any benefit accruing to him who makes the promise, or 


any loss, trouble, or disadvantage undergone by, or 
charge imposed upon him to whom it is made, is suffi- 
cient consideration, in the eye of the law, to sustain an as- 
sumpsit. Tompkins vs. Phillips.....csscccescecscceveeeveseee 


2. Damage or trouble to the promisee, as well as benefit 


to the promissor, peices consideration to support a 


promise. Ibid. 
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3. Independent of the mora! obligation of the father to sup- 
port his bastard child, his statutory liability to maintain. 
and educate it until it arrives at the age of 14.years, is 
sufficient consideration to support a promise to pay mon- 
ey for that purpose.  Hargroves and another, executors, vs. 
FRI. pciisvcnnscsnssacsdsnnnscecinsasvciuinysiaeseeee . 342 


See Husband and Wife, 9. 
CONVEYANCES, 

See Assignments, Fraudulent Conveyances. 
CORPORATIONS. 


1. The person having the highest number of legal votes is 
entitled to hold the offices of Clerk and Treasurer ofa, 
Municipal Corporation, «whether a resident within the 
City at the time’ of his election and qualification or not, 
provided the charter contains no limitation or restriction 
to the contrary. The State ex rel. Hardwick vs. Swearin- 
GOR esdissvehes advassccksccecahen! seaundekeaeseceuna Eiaceee 23 


2. A person receiving a minority only of the legal votes 
polled, is not entitled to be installed into an office, not- 
withstanding the incumbent be removed on account of 
some personal disqualification. Under such circum- 
stances, a new election will be ordered. bid. 


3. Municipal Corporations should not be interfered with in 
their internal police and administrative government, un- 
less some clear right has been withheld, or wrong perpe- 
trated. Ibid. 


4. A by-law which infringes a particular Statute relating to 
a corporation, (provided the particulgmpetste does not 
impair the obligation of the charter,) 18 ¥oid. Haywood 
vs. The Mayor, §c. Savannah........+. AEN ty oh FOP waesaes 404 
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5. A by-law of a corporation repugnant to the Constitution, 
Common or Statute Law of the State; is void. Ibid. 


6. The General Assembly cannot confer upon a corpora- 
tion the power, by ordinance, to repeal a Statute of the 
State. Ibid. 


See Limitation of Actions, 2, 3. 
COSTS. 
See Practice Supreme Court, 2. 
CRIMINAL LAW. 


1. The Act of the Assembly of 1852, to guard and protect 
the citizens of this State against the unwarrantable and 
too prevalent use of deadly weapons, and to repeal the 
Act of 1837 upon this subject, and declaring null and 
void all laws and parts of laws which militate against its 
provisions, does not, either expressly or by implication, re- 
peal the 34th section of the XIV. division of the penal Code 
of 1833, which enacts that all crimes and offences com- 
mitted, shall be prosecuted and punished under the laws 
in force at the time, notwithstanding the repeal of such 
laws before the trial takes place. . Jackson vs. The State. 


2. It is error for the Court, on the trial of a criminal cause, 
after the Jury have retired to their room to consider of 
their verdict, to call them back into the Court room and 
read over to them the evicence taken down by the Court, 
without the consent of the prisoner’s counsel, and in the 
absence of the prisoner. Wade vs. The Stale............ wins 


3. Where it appeared that a homicide was committed after 
dark, and it was soméwhat doubtful whether defendant 
had stricken the fatal blow: Held, that it was competent 


25 
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for the defendant to prove at the trial, that just after din- 
ner the evening the deceased was killed, two other per- 
sons and deceased had a quarrel at the same place where 
the homicide was committed; especially as defendant 
and deceased were shown to have been on friendly 
terms but a short time before the homicide. Crawford 
08. The Bilteeisveciscivrcccssiscqreccevccocesdeesescceedteaveten 142 


4. When the examination of a witness in a criminal trial is 
taken down in writing, as required by Statute, it is the 
right of either party to have the evidence so taken down, 
read over to the witness for his correction, or approval, 
before he leaves the stand. Ibid. 


5. Whenever the Judge, during the progress of a trial, 
expresses his opinion in regard to the evidence of a wit- 
ness, by saying, “never mind reading over the testimony 
taken down on cross-examination, it does not amount to 
much, any way,” it is error, and -the Supreme Court is 
bound to reverse the judgment and grant a new trial, ac- 
cording to the provisions of the Act of 1850. But see 
No.9. bid. 


aie 


6. After the evidence had closed on both sides, a witness 
who had been examined on the part of the State, made ap- 
plication to the Court privately to be permitted to state 
an additional fact, in order to strengthen the testimony 
against the defendant, which fact the Court announced, 
in the presence and hearing of the-Jury : Held, that not- 
withstanding the Court rejected the application of the. 
witness, it was error to have announced the fact‘in the 
hearing of the Jury, as it was calculated, under the cir- Ses 
cumstences, to prejudice the nghts of the defendant. ) 
The Court ought to have rejected the application prompt- 
ly, and said nothing aboutit at that'time. Ibid. 


7. Where, on a trial for murder, the defendant introduc- 
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ed no evidence, and the Court charged ‘the Jury, among 
other things, “that if they believed, from the evidence, 
that the prisoner struck the fatal blow that killed deceas- 

*, ed, then the law imposed on him the obligation to show 
that he was justified in so doing, and makes the killing 
murder; and it is on the prisoner to produce evidence of. 
justification, to reduce the crime to manslaughter or.jus- 
tifiable homicide, if he could, by proof:” Held, that this 
charge was erroneous, as the circumstances of justifica- 
tion might as well be made to appear from the evidence 
on the part of the prosecution, as from evidence produced by 
defendant. bid. 


8. Where a defendant is put upon his trial for murder, and 
there is any doubt as to the grade of homcide of which 
he is guilty, it is the duty of the Court clearly and dis- 
tinctly to instruct the Jury as to the law, defining the sev- 
eral grades of homicide, and then leave it to the Jury to 
find from the evidence, of what particular grade he is 
guilty. Ibid. 


9. Where the Court, during the progress of a.trial, remark- 
ed in the presence and hearing of the Jury, that the an- 

_ swers ofa witness elicited on cross-examination “ did 

not amount to anything any how:” Held, that inasmuch 

as the evidence was entirely irrelevant to the issue before 

the Court, that judgment would not be reversed under 

the provisions of the Aetof 1850. Fitzgerald vs. The 

. Mlbie vxentinpieibordes RAMI TS «sc evens Bp cece pevepenes ugee sich 213 


10. Two “distinct offences cannot be joined in the same 
count in an indictment. Long vs. Phe State.......00..000+ 293 


11. Different grades of the same offence may be charged 
in the same*count, provided in that count the offence is 
described in the language of the Code, or so plainly that 

‘ the Jury may easily understand the nature of the¢harge 
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made; and the Jury may find the defendant “ guilty” 

generally ; and in that event the highest penalty will be 

inflicted ; or they may find him guilty of the lowest grade, 

and in that event the lesser punishment will be inflicted. a! 

Ibid. 


12. It is the duty of a private person, who is present when 
a felony is committed, to apprehend the felon, with a 
view to take him before a Magistrate ; and after a felony 
is committed, any private person may arrest the felon, with 
the same view, upona reasonable and probable ground 
of suspicion of his guilt. Jbid. 


13. On the trial of a defendant, indicted for an assault with 
intent to murder, he may be found guilty of an assault 
and battery, when the battery is alleged in the indictment. 
Copel. Fie Biiteescosesecesssescongsqesvessengensaieta tenet 350 


14. In such a case, the Statute of Limitations, as provided 
by the Penal Code, applied to the offence for which he ss 
was indicted, arraigned and tried, and not to the minor 
offence, of which he was found guilty. did. 


15. Itis no justification of an assault and battery, that the 
defendant is the owner ofthe house in which the person 
beaten was, at the time it was committed, when that 
house was occupied by another; nor is it any justifica- 
tion, that the plaintiff had busied herself talking about de- ‘ 
fendant and his wife. Suggs vs. Anderson and Wife..... 461 


See Evidence, 6. Jury, 1, 2, 3. Practice Superior 
Court, 4. Robbery. 


DECEIT. 
See Pramissary Nofes, 1. 


@ 
vow. xu 8] 
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DEDICATION. 


1. A dedication to public use, is, where one being the own- 
er of land, consents, either expressly or by his actions, 
that it may be used by the public for a particula® pur- 
pose. The Mayor, &c. vs. Franklin........ igcveys isbsnsonns 239 


2. There is no particular form of making a dedication ; all 
that is necessary is the assent of the owner, and the fact 
that it has been used by the owner for the purpose of 
the appropriation. . bid. 


3. It is not necessary that the use should be for the term of 
years necessary to presume a grant, but may be for a 
Jess term. It should, however, be for such a length of 

tirne that the public accommodation and private rights 
might be materially affected by an interruption of the 
enjoyment. bid. 


4. A public square, ora common in a City or’Town, is the 
subject of dedication. Ibid. 





5. A dedication of land to public use, is in the nature of an 
estoppel en pais ; and when an attempt is made by the 
proprietor to revoke it by a sale of the land, he may be 
enjoined by any person interested in the use. bid. 


6. When a dedication is made by a Town or City, it en- 
ures to the benefit of all who are at the time, or may af- 
terwards become citizens of the corporation. Ibid. 


7. Declarations made by the auctioneer at the sale of Town 
lots, and assented to by a committee of the City Council, 
appointed to superintend the sale, “that certain lots 
would not be sold, but held as @ public reserve :” Held, 
to be a dedication, and if subsequently ratified by the 
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Council, the ratification relates back to the time of the 
sale. Ibid. 


8. A purchaser at the sale, who has sold to a third person 
with or without a warranty, is a competent witness to 
prove the dedication. Ibid. 


9. A deed executed by the Council to a purchaser of a lot 
adjoining the land thus dedicated, is admissible evidence 
to show, in connection with other facts and circum- 
stances, arecognition of the dedication. bid. 


10¢ For the same purpose, a map of the City, made by an 
individual on his own account, and kept by the City 
Council in their chamber, on which the reserved lots are 
delineated as an open square or common, is admissible 
in evidence. Ibid. 
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11. The minutes of the City Council, showing the adop- - 


tion of a report of a committee of that body, in which it 
is stated that certain lands had been previously pledged 
by the City as a public reserve, are admissible to prove 
the ratification of the previous dedication. ‘The adop- 
tion of such a report, is itself a dedication. Ibid. 


DEED. 


1. The description of the property conveyed by a deed, is 
sufficiently certain when it shows the intention of the 
grantor as to what property is conveyed, and makes its 
identification practicable. .dndrews vs. Murphy and 


ent... itl ici cms tances Kipubibddiieinnsielitetince dic ee 


DEVISE AND LEGACY. 


1. Tho heir at law can only be disinherited by express de- 


431 
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visé or necessary implication. Wright, administrator, vs. 
Hicks, administrator....... pniebenh ee saasted desevel 


2. Necessary implication, means not natural necessity, but 
so strong a probability of intention, that an intention con- 
trary to that which is imputed to the testator, cannot be 
supposed. Ibid. 


3. The intention to disinherit the heir is-always necessary 
to raise an estate by implication. Ibid. 


4. Courts aré not permitted to give effect to the will of the 
testator, contrary to the plain and obvious terms used by 
him, upon a mere conjecture as to his intention. bid. 


5. In the absence of anything in the will, to the contrary, 
the Jaw will presume that the testator intended his prop- 
erty to go where the law.casts it, and to disturb this na- 
tural course of descent should require plain words to 
that effect. bid. 


6. If the estate is not devised to some other person, though 
the intention of the testator be ever so manifest to dis- 
inherit the heir, still the law casts the estate upon the 
heir. Ibid. 


7. Where a testator by his will devised to his son Henry, 
the plantation.whereon he lived, in fee, and after be- 
queathing a negro woman to his wife during her life, 
used the following words, “and I also allow my son 
Henry, to give her a support off. my plantation 
during her lifetime:” Held, that the testator used 
the word “allow” as expressive of his intention 
that his son Henry should support his. wife, dur- 
ing her life off the plantation, and that Henry took the 

same under the will, subject to that charge, which a 
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Court of Equity will enforce. Hunter, administrator, vs. 
ena sisters sangtiieocsansnsaenttennntecngesinieelios 


8. A. left his property equally among his children, and di- 
rects that the shares of his daughters be paid by his ex- 
ecutor 10 a trustee afterwards named in the will, for 
their use. He directs the trustee ‘to receive from and 
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receipt to my executor for the share due to each of my . 


daughters, and to be vested by him in such property as 
in his judgment will be most conducive to their comfort 
and interest, and to have the title to such property, made 
to“hiin as trustee for their use and benefit : Held, that 
a separate estate was created in the daughters, and that 
the power of alienation was restrained. Fears, trustee, vs. 
Brooks, atHignets:s...csvecosesssvevsrvesssssvansgnetpae thon « 


9. The 4th item of the will of C. S. H. was as. follows: 
“T give and devise to my trusty frend, A. J. M., as 
trustee, for the property herein devised and bequeathed, 
for the use of my nephew, Spencer Hurt, during his na- 
tural life, and to his children that he may have by his 
present wife, or any other future wife, all (of a certain 
tract of land,) which I desire and direct, be for the use 
of the said Spencer during his natural life, in such a way 
that he, the said Spencer, cannot dispose of it in any 
shape, manner or form; and after his, the said Spencer’s 
death, to go to his children, if any he may have. And 
if he the said Spencer, should depart this life without 
children, then the land to be sold and divided as my 
other lands: Held, that Spencer Hurt did not take an 
estate tail, either expressly or by implication. Lessee of 
Re a 05 iceessneseccsenasianenamaiianineen 


10. The following clause was in the will of testatrix : “Itis my 
will and desire, that the residue and balance of my estate, 
both real end personal, shall be distributed and divided 
among the hereafter saamed legatees, in manner and form 
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ry as follows, viz: Whereas, at a division of the estate of R. 
Randolph, deceased, which took place on the 27th of 
November, 1844, there was a portion of the property of 
said estate, set off to each individually, differing in 
d@riount, and subject to an equalization, at a subsequent 

and final division of said estate ; this fact is recorded in 
asmall memorandum book, to which this refers, and 
which is now in my possession. That T. P. R. then 
received. property valued at $2,250. M. P. T. re- 
ceived property valued at $2,050. R. H. R. property 
valued a€$2;100. R. R.R. property valued at $2,928, 
making in the “aggregate, the sum of $9,328; the one- 
fourth: of which being $2,332, is a distributive share ; the 
individual receiving more than a share, shall receive that 
much less, and those receiving less than a Share, as 
much more, as shall equalize them all, when the final di- 
vision shall be made. It is my will and desire, that the 
following named legatees shall receive share and share 
alike, under the provisions of the foregoing items in this 
my will, (naming the two surviving children of testatrix, 
and the children of her two deceased children :”) Held, 
that taking the whole of this clause of the, will together, 
it was the intention .of the testatrix, that her property 
should be divided into four parts only, and that the grand- 
children of her two deceased*sons, should take, under 
the will, per stirpes and not per capita. Randolph and an- 
other vs. Bond and others....... sevicecsinesedcbaede simisid ouside 362 


See Equity, 9. 
DISTRIBUTION. 


1. Where there are two sets of children born of the same 
mother, the one legitimate and the other illegitimate, and 
one of the latter dies intestate and without issue, the le- 
gitimate brother and _ sisters on the maternal side, are not i 
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by the Statutes of this State, co-distributees with the 
illegitimates, of the intestate’s estate. len et. al. vs 
Dowaldson, administrator, &c.........sccseverssecoscscceccesce 332 


; 


See Administrators, &c. 2, 5. 


DOWER. 


1. In this State a tenant in dower is lable for waste com- 
| mitted on the estate, but she does’ not thereby forfeit her 
estate and treble damages, as provided by the Statute of 
Gloucester. The remedy against her is by an action on 
the case, in the nature of waste, to recover the actual 
damage done to the estate; or by an injunction to re- 
strain her from committing waste, when necessary, on a 
proper case made. Parker et al. vs. Chambliss......0600+- 235 


EASEMENT. 


1. A license or liberty attached to real estate, must gener- 
ally be made by grant, and when made by parol, is re- 
vokable, unless the enjoyment of it is preceded necessa- 
rily, by the expenditure of the money, and the grantee 
has made improvements and invested éapital in conse- 
quence of it. In that event, he occupies the position of 
a purchaser for.value. Zhe Mayor, §c. vs. Franklin...... 239 





See Dedication. 
EJECTMENT. 


1. To enable thesplaintiff to recover, when his title to the 
premises is controverted, he must prove that he had the 
legal title to the premises in dispute, at the'time of the 

jdemise laid; that such legal title was accompanied by 
| ¥ Ya right of entry, and that the defendant, or those claim- 
| ing under him,,were in possession of the premises: at the 
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time the process was served upon him. Scisson vs. Me- 
SS SEE TE ee ee eRe ere ee taht 166 


2,,When there is any evidence of the defendant’s possession, 
at or about the time of the service of the declaration, it 
is proper for the Court to submit that + to the Jury, 
with appropriate instructions as to the Taw upon that 
. point. Ibid. 


3. A party_plaintiffin ejectment, may recover against a ten- 
ant, who ig in possession without a claim of title, on his 
prior possession, although he may have abandoned his 
possession, if such abandnoment is made animo reverten- 
Gi. Jones’ admis v8. NUNN......cccccsrecccccacceee pesannnne 469 


See Landlord and Tenaat, 2. 
EQUITY. 


1. Account is a head of Equity jurisdiction, but Equity has 
not therefore j wrisdiction of every claim that sounds in ac- 
count. There must be something upon which the juris- 
diction ean attach, something that renders it impossible 
to take the account at Law, or if possible, which makes 
the legal remedy inadequate. Bowen,executor, vs. John- 
SON, GAMINISIFALOL.....0.0e0ee00e susveoeetens nimi: . & 


2. Ifa demurrer be put into a bill of review to reverse a 
decree for errors in law, apparent upon the face of the 
decree, and the demurrer is overruled, the decree is re- 
versed, and the errors allowed. Guerry et al. vs. Perry- 
man et al......0+ Seed bebapiievcvenconssontonn sane osececocccsces It 


3. But where a bill is filed in the natureof a bill of review, 
to set aside a decree for fraudulently procuring service: 
to be entered on the original bill against the defendant’ 
therein, the overruling the demurrer to such a bill, does 
not reverse and vacate the original decree. Ibid. 
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. 
4, Error in matter of form only, though apparent on the 
face of the decree, is not a sufficient ground for revérs- 
ing the decree. . Jbid. 


5. As to set-off, the general rule is, that Equity follows the 
Law; but if there is an intervening equity connecting the 
demand of the plaintiff at Law with the subject-matter of 
the set-off, beyond the Statute, then Courts, of Chance- 
ry will act-upon it, and grant relief, by allowing the set- * P 
off. Jordanel al. vs. “Jordan. Executrix..........cceaseeee 77 


6. A bill is filed, to enjcin an action at Law, pendingin the 
County of Troup, against the complainant, as adminis- 
tratrix, in favor of one of the defendants, against the plain- 
tiff at Law and another, both residing in the County of 
Baldwin: alleging a conspiracy and fraud against the 
complainant’s intestate, by reason of which the defend- 
ants acquired a large. amount of property and money, 
belonging to the intestate ; alleging an, agreement be- 
tween the defendants, that the claims of each against 
this estate, should be used for the benefit of both, in pros- 
ecution of the fraud, and that the action at Law was 
brought in pursuance of this agreement ; praying a dis- 
covery—that the notes of the defendants against the es- 
tate, and other securities, be decreed satisfied and can- 
celled, and that they account to the complainant for the 
property so received, or its value, with rents, issues ands, 
profits: Held, that this is a bill to set-off the account to 
be taken against the demand sued on at Law, and not 
allowable in Equity, and that the Court in Zroup County 
has no jurisdiction in the case over the defendants re- 
sident in the County of Baldwin. Ibid. 


7. The bare fact that the negroes in dispute, are inherited 
from the ancestor of the parties, is not sufficient of itself 
to entitle them to go into Equity for a specific delivery 
of the property. Jordan ef al. vs. Camerones.sscceeseeeeee 267 
ver. x1 82 
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8. If the bill makes a proper case for discovery, and the 
Courts of Common Law have not already obtained juris- 
diction, it will be retained for the purpose of administer- 
ing the relief consequent. upon the discovery sought. 
Ibid. 


9. A bill cannot be maintained directly at the instance 
of legatees.or distributees, to recover personal property, 
except through the legal representatives of the estate. of 
the deceased. Murphy vs. Pound and Wife....c.s.s.ee0+ 


10. Courts of. Equity have jurisdiction to alter and reform 
written instruments, on the ground of mistake, ona pro- 
per case being made; but it is a jurisdiction which will 
always be cautiously exercised. The evidence to show 
the mistake, must be elear and strong, so as to establish 
the mistake to the entire satisfaction of the Court. Lig- 

“& > on’s Administrator vs. Rogers,..... (bw<enmiiine plawieenbated 


11. Where, upon the trial of a bill, filed to reform an instru- 
ment on the ground of mistake, it appeared that the com- 
plainant knew at the time the written agreement was 
executed, that the alleged omitted portion was not tn it, 
but relied on the promise of the attorney of one of the 
parties, to carry that part of the agreement into effect : 
Held, that it was not such a mistake in the written agree- 
ment as a Court of Equity could correct, and specifical- 
ly enforce when corrected. Ibid. 


2. Nor will a Court of Equity interfere to correct a mis- 
take in a written agreement, and then enforce a specific 
execution of it, against a bona fide. purchaser of property 

who had no knowledge of such mistake. Ibid. 

13. Where a complainant in a bill charges fraud and col- 
lusion in the purchase of property between the vendors 
_and vendee thereof, makes them defendants, and seeks 
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discovery and reliet against them,‘ the answer of the 
vendor is evidence for the vendee, so far as the same is 
responsive to the allegations contained in complainant’s 
bill. bid. . 


14. Equity has concurrent jurisdiction with Courts of Law, 
over matters of account between tenants in common; and 
when asserted, a Court of Chancery will hold and exer- 
cise it for the purpose of settling all the equities between 
the tenants, growing out of the tenancy in. common. 
Andrews vs. Murphy "and another. .......c0cseceeeveees pie 431 


* See Admr’s, &c. 2 to 4, 10, 11. Constitutional Law, 2. 


Husband and Wife, 9. Injunctions.:. Laches. Multifa- 
riousness. New Trial, 4. Promissory Notes, 2. Set-off, 
1 to 4. 


EQUITY PRACTICE. 


1. Exceptions to an answer in Equity are a part of the 
pleadings in the case, and as such, may be read on the 
trial. Riggins, executor, vs. BYOwn.....cccescecesereeeeees 271 


2. When a complainant in a bill in Equity desires to make 
the record of a former siiit between the same or other par- 
ties a part of his bill of complaint, he must annex a cer- 
tified copy of such former suit to his’bill, as an exhibit, 
according to the requirements of the 17th Rule of Equi- 
ty Practice. A mere reference to the records of the 
Court, does not make such record a _ part of complain- 
ant’s bill. Holliday and Wife vs. Riordon, guardian....... 417 


3. When a demurrer is filed to a bill, for want of Equity, 
and the defendant is desirous -to amend the same, the 
motion to amend should be made before the final judg- 
ment of the Court on the demurrer. Jbid. 
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4. Under the Act of 1799, which declares that the Courts, in 
Equity cases, “shal] order the proceedings in such man- 


ner as that the same shall be . ready for trial, at farthest, 


at the third term from the filing of the bill inclusive, un- 
less very spevial cause be shown to induce the Court 
to continue the same; which shall not extend -to more 
than four terms :” Held, thata bill is not to be consid- 
ered as filed, so that the limitation as to time, in regard 
to the ordering of the proceedings, shall run against the 
complainant, until all necessary parties are made and 
served. Hozey et al. vs. Dougherty ettal.......0sessceeeees 


5. When parties are made and served, the complainant is 
entitled to three terms without, and the fourth with, a 
showing, exclusive of such delay in the cause, (such as 
the death of .a party, the taking up of the cause to the 
Supreme Court,):as is created by operation of law. 
Ibid. 


6. When a cause in Equity is set down for trial, the par- 
ties are entitled to continuances, as at Common Law. 


Ibid. 


7. When a necessary party defendant is added to a bill, it 
is as an original bill to him, and*he is entitled to -all 
the time to plead, answer and demur thereto, which, by 
Jaw and the rules of the Court, is allowed to an original 
defendant. bid. 


8. It‘is nota sufficient response to a motion to dismiss a 
cause for want of diligence in the prosecution, that a 
necessary party has not been added and served, unless 
it appears to the Court, that the failure to make such 
party before and within time, is not owing to the negli- 
gence of the complainant. Jbid. 
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9. A party plaintiff is entitled to notice of a.motion to | 


dismiss for want of -prosecution. bid. 


10. A bill will not be dismissed for want of prosecution, if 
parties which are necessary, have not been served, or if 
served, have not answered, without negligence on the 
part of complainant. bid. 


11. Time will be extended to perfect service, upon a sufh- 
ciént showing, within the discretion of the Court. Ibid. 


12. The 53d section of the Judiciary Act of 1799, confer- 
ring Equity powers upon the Superior Courts, and the 
3d Rule of Equity Practice, expounded, and the mode 
of procedure under the same prescribed in Chancery 
causes. V. Leonard et al, vs. Stocks et al......c..ccisess 


13. According to the provisions of the 53d section of 
the Judiciary Act of 1799, a bill in Equity is. not con- 
sidered as filed in Court, for the purpose of computing 
the time within which the cause must be tried, until all 
the necessary parties. against whom a decree is prayed, 
have been served with process to appear in the man- 
ner prescribed by that Act. - McDougald, adm’rz, et al. 
VS. CATEY, ASSIZNEE..cwMGMee eee vererecceerer b sicsieniclaeennnedtan’ 


14. The provisions of that section, impose a special and 
imperative duty upon the Courts, so to order the pro- 
ceedings in Equity causes, that the same shall be ready 
for trial, at farthest, at the third term from the filing 
the bill inclusive ; but may be continued for one term 
longer, upon very special cause being shown, which 
shall not extend to more than four terms. Ibid. 


15. When a bill has been served upon all the necessary 
parties thereto, as required by the Statute, and filed in 
the Clerk’s office of the.Court to. which it is made re- 
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turnable, the defendant must,appear at the term of the 
Court to which the bill isso returned, and demur or 
plead thereto, at that.term ; which demurrer,or plea must 
be argued and decided during that term, unless the 
Court, in its discretion, upon sufficient cause shown, shall 
grant further time, as provided by the 3d Rule of Equi- 
ty Practice. Ibid. 


16. According to the requisitions of the Statute, the defend- 
ant must answer the bill at the next succeeding term 
of the Court after that of its being filed. bid. 


17. Exceptions to the defendant’s answer must be filed be- 
fore the hour for Jury business, on the second day of the » 
term in which the answer is filed, and be determined by 
the Court during that term.. Jbid. 


18. The Statute evidently contemplates that Equity cau- 
ses shall be. set down for trial at the next sneceeding 
term after the bill has been filed; and it is the duty of 
the Court so to order the proceedings, if possible, as to 
have the cause set. down for trial at that term. bid. 


19. When the demurrer-or plea, (if any shall be put in,) 
and the exceptions to the answer, (if any shall be filed,) 
are all disposed of by the Court, and the parties are at 
issue upon the bill, and answer and replication, it is the 
duty of the Court to have an order entered on the min- 
utes, setting down the cause for'trial. Ibid. 


20. When the cause is set down for trial, neither party 
will be required to proceed to trial at that term, but will 
be allowed until the next term to procure their testimo- 


ny. oid. 


21. At the third term of the Court, from the filing of the 
bill inclusive, the cause will be for trial, and must be 
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tried, unless very special cause be shown for a continu- 


ance, which shall not extend to more than four terms. | 


Tivid. ; 

22. Where a bill was filed by a judgment creditor of a bank 
against the assignee thereof, to account for the assets of 
the bank, which came into. his hands: Held, that when 
the defendant has in his power the means of acquiring 
the information necessary to make the discovery called 
for, he is bound to make use of such means, whatever 
pains or trouble it may cost him. Green vs. Carey, as- 


SOWIE hiss cesesviccvantavewses saneceatvacheonas dieu senapyeleraan 
See Jnjunctions. 


ERROR. 


1. The writ of error must contain the same parties as were 
served in the Court below. Coz vs. Macon and W. R. R. 


2. The plaintiffin error may amend by the record, and in- 
sert the names of the. parties who were served in the 
Court below. Lbid. 


3. A writ of error does not lie to the judgment of the 
Court, granting a rule mi si for a new trial; such judg- 
ment not heing final. Evans vs. Ad0MS.......000eseeeeeees 


See Practice Supreme Court, 1. 
ESTATES. 
See Devise and Legacy. 
ESTATES AT WILL. 


See Landlord and Tenant, 2 to 5. 
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ESTOPPEL. 


1, Admissions which have been acted on by others, are con- 
clusive against the party making them, in all cases be- 
tween him and the person whose conduct he has thus in- 
fluenced. In such cases the party is estopped, on grounds 
of public policy and good faith, from repudiating his 
own representations.. Tompkins vs. Phillips...........006 


See Admr’s., §c.10,; 11. Dedication,5. Landlord and Ten- 
ant, 2. 


EVIDENCE, 


1. A witness testifying by commission will not be permitted 
to testify in explanation of a mistake stated by him to 
have been made up on a previous examination, when the 
testimony containing the mistake is not itself in evidence. 
EE FE. III. oo. iscnvencecrontvvenesetvccsseseconccce 


2. In asuit between A and B, the defendant B, to sustain a 
plea of payment, proved admissions of the- plaintiff, that 
his notes against B were paid, or would be, when they 
could have a settlement. Plaintiff, in rebuttal, tendered 
in evidence, the record of a suit and judgment in his 
favor, against defendant, instituted subsequent to the 
time of his admissions as to payment, and founded on 
claims held by him against the defendant: Held, that 
the record was admissible, as raising a presumption 
against the payment of the notes now sued on, to be judged 
of by the Jury, under the instructions of the Court. 
Ibid. 


3. A letter from the defendant to the plaintiff, dated subse- 
quent to the alleged admissions, in the body of which de- 
fendant admits indebtedness to the plaintiff, and to which 
there is a postscript mutilated by tearing, but which does 
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not appear to relate to the admissions in the body : Held, 
to be admissible in evidence, without explanatory proof 
of the mutilation. Ibid. 


4. In order to introduce secondary evidence of the contents 


of a lost paper, it is only necessary to establish a reason- 
able presumption of its loss or destruction. And this pre- 
sumption is héld to be established when the party shows 
that in a reasonable degree he has exhausted all the 
sources of information and means of discovery which the 
nature of the case suggests, and which were accessible 
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fo Mamh.. - TRp Rr Wh. GNM... cccccasedersaveccesswnsanssuncnens 125 


5. The sayings of a deceased person relative to her seizure 


and disposition of a. lost paper, held to be-admissible to 
prove presumption of loss or destruction. Ibid. 


6. Where W and F had a quarrel, and W swore positively 


that he saw F have a pistol in his pocket, and H, a wit- 


ness, who was also present at the same time, swore that , 


he did not see F have any pistol, and that he looked at- 
tentively and closely to see if he could see anything of 
the sort, and must have seen it if one had come out of 
F’s pocket: Held, that both witnesses may have sworn 
truly, and that it was not the duty of the Court to impute 
perjury to either; that under. the case made, the pre- 
ponderance of the evidence was in favor of the positive 
testimony of W, whose attention was excited by the 
quarrel and directed towards the weapon, and the Court 
did not err in so charging the Jury. Fitzgerald vs. The 


BMG os civincctviiici hed Feeaanndte ae : 213 


7. The evidence of the plaintiffin an action against a com- 


mon carrier for the loss of a trunk, to prove its contents, 

is in no case admissible, if there is other evidence to prove 

it. If there is none, and it is proven that defendant has 
vot. xu 83 
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ad 


committed spoliation upon the property, then the evi- 
dence of the plaintiff is admissible in odium spoliatoris. 
Dibble vs. Brown and Harris..c.cccccscccscsssssesesseeeeee 217 

8. A party is also admissible to prove thecontents of a trunk 
when no other ‘evidence is attainable, upon a policy in 
Savorem justitia, springing out of the™necessity of the 
case and the nature of the subject. Ibid. 


9, Where the evidence is contradictory and irreconcileable, 
itis the duty of the Jury to look to all the facts and cir- 
cumstances of the case, the character of the witnesses, 
their opportunities of knowing, their relationship to the 
parties, the apparent bias under which they testify, and 
thus determine on which side the credibility preponder- 
ates, and render their verdict accordingly. Rogers vs. 
NG ci phciaereeiheencntststnese vxeeaneshisiem, batentanpiadeyeesss 229 





10. Greater:latiude ought to be allowed inour Courts, for 
the introduction of evidence, and all frivolous and cap- 
tious objections should be discountenaneed. ‘Franklin 
vs. The City Council, &c........, 1B CRATE sek idgevasemes 257 





11. It is not sufficient to exclude the testimony of a witness 
who swears that “ the impression resting on his mind, 
was so and so, as every witness must swear according 

“to the impressions on his mind, which are the materials 
of his knowledge, and this is only a more cautious mode 
of expressing himself. bid. 





12. A will more than fifty years old, proven and recorded 
in the proper office, is admissibleas an ancient paper or 
document, notwithstanding the probate is defective, 
provided possession has been held of the property under 
and by virtue of the will. Jordan and Wife vs. Came- 
COD snstaredonergeserssnisgonye ap Sues tp 4 SRD RON ID b> GME 8 ob 8 267 





13., Opinions of a witness are competent, when the facts on 
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which they are founded are stated. Exr’s. of Riggins 
Ob. Bretetts sc sccciti te RNa Secieica se feecipttewess vecesers MPA 


we 


14. What a witness now dead, swore on a former trial, 
taken down in a brief of the testimony and verified by 
the oath of one who heard the evidence given in, is com- 
petent testimony. ~ Jbid, 3 


15. An exemplification of a record from another Court, of 
a case not between the same parties, is inadmissible. © 
Ihid. , 


16. Although the record of another case between the hold- 
er and the maker of a note be given in evidence, the 
statement in the plea of usury in the former action, that 
the holder knew of the usury when he received the note, 
is no evidence of such knowledge, and inadmissible as 
proof for that purpose. - Persons vs. Jones.....+++. pessengse 371 


17.. The sayings of the defendant in fi. fa. are not admissible 
in favor of the claimant, nor are the sayings of the claim- 
ant admissible in his own behalf, except so far as they 
are a part of the same conversation, proven by plain- 
tiff, They are good: in favor of the plaintiff in fi. fa. 
Ran OG: Gis isan seseeeeee 000 


18. The admissions of one of two or more parties to the 
record, are not admissible to bind the others, until a joint 
interest is proven by other testimony. Boswell and another 
86; Ba. Sait ixctcesictvideind eee 000 


See Adinr’s. §c. 9. Common Carriers. Criminal Law, 3 
to7. Dedication, 7 to11. Esloppel. Justices’ Courts, 1. 
Witness. 


EXECUTION. 


1. The interest of a drawer of land before the grant iesues, 
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is not such as to be subject to levy and sale under exe- 
cution. Lessee of Garlick vs. Robinson..........:seeeseeere 340 


See lLaims, §c.1. . Trespass,.1. 
EXECUTORS. 

See Admr’s, Executors, &c. 

- FACTOR. 
See Principal and Agent, 3,5 to 13. 
FOREIGN: LAWS. 

1. The Court on the trial of a cause, may proceed on 
their knowledge of the laws of another State, and it is _ 
not necessary in that case, to prove them. The judg- 
ment will not be reversed, unless it should appear that 


they decided wrong as to those laws. Herschféeld vs. 
Dezel & Co........0+ oe Eek LE REE AE Scassaccdias esehceuces 000 


See Assignmenis, 1. Conflict of Laws. . 
FRAUDS. 

See Limitation of Actions, 4. 

1. FRAUDULENT CON VEYANCES. 


See Assignments. Husband and Wife, 2, 3. 


GIFT. 


See Charge of Court, 1. 
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GRANT. 


See Executon, 1. 
GUARDIAN AND WARD. , 


1. Where L,as the guardian of F’, on a settlement with J, for - 
certain negroes named in a trust deed, found one of the 
negroes named therein missing, about which there was 
some controversy; and to settle the matter, another neg 
gro was given up in the place of the one alledged by 
the guardian to be missing: Held, that the party giving 
up the negro could not afterwards recover him from the 
ward, in an action of trover. Jones vs. Fulwood......... 121 


See Administrators, &c. passim. 
HUSBAND AND WIFE. 


J. An ante-nuptial settlement which was by agreement be- 
tween all the parties interested under it, after the mar- 
riage extinguished, and the property named in it 
divided and delivered, cannot constitute a consideration 
for a subsequeut conveyance by:the husband. to the 
wife, of the property received by him, under such divis- 

Semi: Binnie te FI oes cocsis hci cescsessredeccenerenn 125 


2. A voluntary conveyance, by the husband to the wife, of 
slaves, is within the spirit of the Statute 27th Elizabeth, 
and void, as against subsequent bona fide purchasers 
without notice. Ibid. 


3. Such conveyance is also void, as against subsequent 
bona fide purchasers, without notice, upon Common Law 
principles. Ibid. 


4. A separate estate may be created in a_feme sole, as well 








662 INDEX. 


as a married woman, which, after marriage, will be good 
against the husband’s marital rights. Fears, trustee, vs. 
Brooks, asSsegnee......scscseccsecescsesescseesssccsscenseveveees 


5. A separate estate may exist, without the intervention of 
a trustee. The husband will, in that case, take the le- 
gal estate, but Equity will regard him as a trustee for 
his wife. Ibid. ' 


6. No particular form of words is necessary tojereate a sep- 
arate estate. It may be declared in express terms, or it 
may be inferred from the provisions’ and directions as 
to the made of the enjoyment, and of management of 
the property. bid. 


7. A married woman isa feme sole as to her separate es- 
tate, and may dispose of it unless restrained in the 
settlement; and it is no objection. to the validity of the 
restriction, that it was made when she was unmarried. 


Ibid. 


195 


8. If a separate estate is created by will, the intention to 


restrain alienation may be collected from all the provis- 
ions of the will, and if clearly made out will be enforc- 
‘ed. Ibid. 


9. A separation having taken place between husband and 
wife, and the latter ‘having instituted a suit for divorce 
and alimony, the former obligated himself that, in con- 
sideration of the discontinuance of legal proceedings 
against him, he would convey, within a limited period, 
certain property in trust to the wife and to each of the 
children. The husband. died within the time and be- 
fore the agreement is executed: Held, that a bill filed 
at the instance of one of the children to enforce the con- 
tract for his benefit, the mother, (as administratrix of 
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her deceased husband,) refusing to execute it, cannot be. 
maintained. Sterling, administratrix, vs. Sterling.......++++ 201 


ILLEGITIMATES. 


See Bastards. Distribution, 1. 


~, 


INDICTMENT. 
See Crim. Law,40, 11, 13, 14. 
INFORMER. 


See Constitutional Law, 5, 6. 


INJUNCTION. 


1. The general rule is, that when the answer of a defend- 
ant to a bill in Equity, denies all the facts and circum- 
stances upon which the equity of the bill is based, the 
injunction will be dissolved: but in particular cases, as 
where fraud is the gravamen of the complainant’s bill, the 
Court will continue the injunction, though the defend- 
ant has fully answered the equity set up. Dent vs. Sum- 


2. The granting and dissolving the process of injunction 
must always rest in the sound discretion of the Court, 
to be governed by the nature.and circumstances of the 
case. And the Supreme Court will not control that dis- 
cretion, unless it is quite apparent, that it has been im- 
properly exercised. did. 


3. A Court of Equity will not interfere to restrain a tres- 
pass by injunction, unless it be destructive to the very 
nature and substance .of the estate, or irremediable mis- 
chief would ensue unless relief was granted, or where 
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the difficulty of proof or other “circumstances demands 
this remedy. Peterson vs. Orr........ éUETe Seas pcenasens ies 


See Dedication, 5 


INSOLVENT DEBTORS. 


, 


1. A schedule filed by an insolvent debtor is amendable, 


provided he will show to the satisfaction of the Court, by 
affidavit or otherwise, that the omission.arose from ig- 
norance, inadvertence, mistake or an inability at the time 
to make it more perfect. He must amend instanter, how- 
ever, and will not be permitted by doing so to hinder or 
delay the creditor. May & Co. vs. Dawson.....sc0e..000 


2. Notice by an insolvent debtor to his non-resident credi- 


tors, addressed to the attorney of such creditors, stating 
for which of'them he is such attorney, is a sufficient no- 
tice under™the Statate. Cheeseborough, Stearns & Co. 
vs. Vanness......++ dss Wiebeyeret ta eaiepigeig tadddacsacbes 


3. A published notice to non-resident creditors, when the 


name of the applicant is inserted in the body ofit, is suf- 
ficient, although neither his or his attorney’s. name is 
appended to it. It would be more formal and regular 

éfor the name of the applicant or his attorney to be signed 
to the notice. bid. 


4, Where the order of the Court, committing a defendant 


in casa. who had failed to comply with the requisition of 
the“Act,. requited him to be taken into immediate custo- 
dy by theSheriff, and be detained without bail or main- 
prize until he pay off and discharge the full amount of 
principal, interest and cost due on said casa: Held, that 
this order was sufficiently full and explicit to authorize 
the Sheriff to confine the defendant in the common jail 
of the County. The Gov. for use, &c. vs. Kemp et al.... 


See Sunday, 1 
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INTEREST. | 
See Principal and Agent, 13. Surety, 1. 
INTERROGATORIES. 


See Evidence, 1. 
JOINT TENANTS. 
See Equity, 14. Sheriff’’s Sales, 2. 
JUDGE. 
See Certiorari, 1. 


JUDGMENT. 


1. Where a judgment was entered up against the represen- 
tatives ofan estate so as to bind them personally, and af- 
terwards an order was taken to amend and correct that 
judgment, so as to maké it a lien on the estate of the de- 
ceased testator: Held, that the judgment as amended 
could not relate back to the date of the first judgment, 
so as to create anincumbrance on the property of the tes- 
tator which had been purchased from-his executors in- 
termedrate the date of the original judgment and the 
amended judgment, by a bona fide purchaser for a valua- 
ble consideration without notice. Ligon’s Admr’s vs. 
Fo, RE a ee eer ee 281 


2. The interest of the drawer of a lot of land, before the 
grant issues, is not such as is subject to levy and sale 
under execution. Lessee of Garlick vs. Robinson......... 340 


3. It is a well settled principle at Common Law, that the 
judgments of a Court of special and limited jurisdiction, * 
VoL. xn 84 
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must show upon their face such facts as are necessary. to 
give to the Court rendering such judgments. jurisdiction 
of the person of the defendant and the subject, matter of 
the suit. Holliday et al. vs. Riordon, Guardiam.......... 


4, Where a judgment obtained in a Justice’s Court in this 
State, was offerrd in evidenee to establish the plaintiff’s 
demand, and there was no evidence that the defendant 
had ever been served with a summons, as required by the 
Statute: Held, that the Court rendering the judgment 
had no jurisdiction of the person of the defendant, and 
that such judgment was not even prima facie evidence 
of indebtedness. Ibid. 


See Jurisdiciton, Passim. 
* JURISDICTION. 


1. It may be stated, as an incontrovertible legal. proposi- 
tion, that every power exercised by any Court, must be 
found in and derived from the law of the land, and also 
be exercised in the mode and manner that law prescribes. 


Ge Oe: Fede: oo occas Maas. icc iqeetidceeseectstes 


2. Wherever thé'jurisdiction of a Court of limited juris- 
diction appears on the, face of. the proceedings upon 
which thejudgment is rendered, everything will be intend- 

of the judgment ; but where tiles. at to 

dic ion, either of the subject-matter or the par- 
ties, the whole proceeding is coram ‘non’ judice, and 
void. Ibid. ps 





v3. The question of the application of this principle to the 
Courts in Georgia discussed. bid. 


See Certiorart, 1. Constitutional Law, 2. 
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3 te . JURY. 

“ aie 


i "Where aJufor, in the trial of a criminal cause, had form- 
ed and expressed a decided opinion-as to the guilt of the 
defendant, before being impannelled and sworn, which fact 
was unknown to the defendant, until after the return of the 
verdict: Held,*that such Juror*was disqualified ‘from sit- 
ting on the-tridl, and that a new trial should be granted. 
Wade vs. The State........+++ Ripaisecqrechs Lccnuccednaatronees 25 


2. Whena Juror is found by triors to have formed a fix- 
ed opinion for or against the prisoner, and entertains it 
at the time, he isincompetent. Willis vs. The State...... 444 


3. The meaning of bias and prejudice, in the Act of 1843, 
defined. Ibid. 


4. In. civil cases, the Jury are bound to find the law, as it 
is propounded to them by the Court. The Bank of St. 
Mary’s vs, The State, &C........cseecereeee Atnena al 475 


See Evidence, 9. New Trial, 1, 2, 6. 


JUSTICES’ COURTS. 


% 


‘1. The docket of the Justice of the Peace, ‘in wifose Court 


a judgment is rendered, ought tosfurnish the evidence 
of the service of a'summons on the defendant, as"requir- 
ed by the Statute; but the next best evidence’ is the ; 
production of the summons, if that ga n be found ; but 
if. that cannot:be found, after ake a and. inquiry, 


then parol evidence of service issible. Gray t vs. 
* 


MoNeal...ccccccoerees Aas Sen - 424 


ae 


= 


a2 


2. A Justice’s Court has jurisdiction, in this State, to award 


judgment against a bank for the non-payment of its 4 
bills in specie, to the amount of thirty dollars, with inter- ¢ 


re . 
fas 
we 
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we est; and ten per cent. damages, a8 p 
= of 1832. Brooks vs. The Bonk of St. MM 


See Banks, 5.. Judgments, 4. ie 


Re 
LACHES, es 
* a * 
‘1. Neither Law nor Equity will asst sfhose gti neglect 
# to take care of themselves. Upon the maxim of vigilan-* 
tibus, &c. the vast andimportant doctrine of the limita- 
tion of actions-is founded. Mereiel vs. Means.....+++ oe 


See Administrators, §c. 10, 11. ‘Action, 2 
Fe LAND. 


See Execution, 1. 
LANDLORD AND TENANT.’ 


1, Meise of a room in a building consisting of several sto- 
“Yies and divers apartments, gives the tenant no ‘interest 
in the land; and if the whole building is destroyed by 
fire, al] the lessee’s interest is gone; and the landlord 
may re- -enter for the purpose of @é-building, without be- 
ing gu uilty of an giation- Jil nder vs. Dorsey hiiahaaie ay 


“ 


» 2. A defandoall in any, ae the relation of landlord 


wc dhd tenant is established between himself and the plain- , 
1 from denying the title of the plaintiff, and 


ie in may recover, upon the admission of oie 





* , 


gg 3. i’ parol lease of finds for more than three years is void 
Eat & 


e by the Statute of Frauds, and has the foree and’ effect 
-, ofamestate at will ; which, for some purposes, has been 
“ Pia Mhatiavticin converted into an estate fic om 
"year to year. Ibid. 

MF ait 
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4.. An estate: ‘at will; as so by the operation of the Stat- 
ute of F rauds, Ws aSsignable ; not so of an estate at will 
ab ‘Common Law}. created by the act of the parties. 
Ibid. 


5. Anestate at viaby the operation of the Statute of Frauds, 
determines upon the,death of*the tenant; butif he die 
within the year, the’ interest in the tenancy for the re- 
mainder of the year, passes to his legal representatives. 
Ibid. 


“page 


See .Action, 2. 
LEASE... 


See Landlord and Tenant. » 
LEGAGY. 


1 
See Devise and Legacy. 
LEX LOCI. 


See Assignment, 8. Conjflictof Laws, 1. 
LIMITATION OF ACTION Ss. A 
1. W executed a power of attorney t6 B, to sell andconvey . 
a certain tract of land for his use ; Held, that-this was a ; Ss 
mere agency, and within the operation of the Statute of» 
Limitations. Bowen and another, exeéutors, ds. Johnson, 
ms RF ny ys Se oe Pee SoR v... 9 
:¥ 1 aed 
2. The lability of the directors, created by the 8th rule of es 
the chartersof the Commercial Bank of Macon, is a statu- “# Pye 
‘tory liability, and not barred until after 20 years. Neal 


vs. Motultrie A ee ce ae 


a ° .- 


we 
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3. The six months limitation prescribed by the Act of 1776 
to fines, forfeitures and penalties, does not apply to an 
action brought by a creditor against the directors under 
the said rule. bid. 


a 


3. When the law under which a public debt-is created, di- 
rects the proper officer to issue to the creditor,a certifi- 
cate of the amout due, in case there areno funds in hands 
‘** out of which payment can be made, and in response to 
the repeated applications made for the discharge of the 
debt, the creditor is told that there is no money in the 
treasury, and no authority to levy a tax to meet. the 
claim, the Statute of Limitations does not beginto run, if ‘ 
at all, until the demand is repudiated. The Justices, &c. 
SP ii tiasenennkectenvasdencen> tad ericiageeastronl 139 
s . 3% 
4. Fraud is a good reply to the plea of the Statute of Limi- 
* tations, where the party ha§ been ignorant of his cause 
of action, and that ignorance has resulted from the chars” 
acter of the transaction itself, or the conduct of the de- 
ST, “TUPI OE. Toe deans sc erccersesescedecceiccsdnnes 371 


5. A vendee who enters into possession of land under a 
contract of purchase, with an unconditional bond for titles, 
to be executed at atime stipulated, does not hold ad- 
versely as against the vendor, until the purchase money | 
is paid. Stamper etal. vs. Griffin.....:. sesscecvecessceesess 450 


See Adm’s, §c. 10,11. Criminal Law, 14. Laches. 
ad LOST PAPERS. 


* 


a 


See Evidence, 4,'5, 6. , 
a MANDAMUS, 


1. Is the ploper remedy to compel the Inferior Court to 
discharge the halnlities due and owing by their respec- 


+ 


*% 
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tive counties, and to raise the necessary funds for that 
purpose. The Justices, Sc. ug. Orv... .secersccccecccssoece 139 


2. Mandamus hes at the instance of a citizen who has a 
clear specific legal right and no legal remedy for its én- 
forcement. Napier et al. vs. Poe et dl.......cccseevessecees 170 


- MISJOINDER. 


See Pleading, 4, 5. 
MISTAKE. 


See Equity, 10,11. Sheriff’s Sales, 6. R 


MULTIFARIOUSNESS. 


1, Courts always discourage the objection of multifarious- 
ness, where, instead of advancing, it would defeat the 
ends of justice. Marshall vs. Means.........ssecssesecees 61 


2. There is no general rule by which to determine whether 
a billis multifarious or not. It must be left to the discre- 
tion of the Court, under the circumstances of the case. 


Ibid. 


3. A complainant is not permitted to demand ‘Several dis- 
tinct matters of distinct natures of several defendants, 
nor several matters which are perfectly unconnected of 


the same defendant, Ibid. 
NEW TRIAL. 


1. A brief of testimony taken for the purpose of a new tral, 
contains:the testimony of a witness now dead, which was 
proven to be correct by a witness who heard it. This 
brief was sent out with the Jury, the Court instructing 
them that no part of it was evidence except the testimo- 
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ny of the deceased witness. It also appeared from the 
depositions of two of the Jury, that the Jury did not con- 
sider this brief-at all in making up their verdict: Held, 
that .a new trialwill not be granted on account of the 
brief’s going out with the Jury, under the circumstances. 
aa al Tage 06. Brreatieie eis oon 50 ives coe csin ees cpeneonces 


. A Jury being charged with a case, were allowed to sepa- 
rate by the Court before returning their verdict, in 
the presence of counsel and without objection from 
them, there being no evidence of any attempt to influence 
their verdict, or of any improper conduct: Held, that in 
a civil suit, thisiis not a good ground for a new trial. 
Ibid. 


. A rule ntsi for a new trial, cannot be amended by the 
addition of new grounds after it is filed. Ibid. 


. When S. placed a promissory note in the hands of an at- 
torney for collection, who transferred it to P, after it was 
due, and S brought an action at Law against P, to recover 
the note, and on the trial failed to rec over, on the ground 
thatthe Court ruled that he must ‘show express notice to 
P of his title to the paper, which he was unable to do: 
Held, on a bill filed for a new trial, on the ground of 
newly discovered evidence to this point, that a Court of 
Equity will not interfere, inasmuch as the evidence is cu- 
mulative and immaterial. The proper remedy of the 
party was to have excepted to the judgment of the Court 
on the trial at Law, and to have had the same reversed for 
error. Scuddervs. Puckett...... Pits cosswtits ae Se F 


. Upon applications for a new trial, the affidavit of the wit- 
ness by whom the new facts are to be proven, should be 
produced or satisfactary reasons given for its non-produc- 


tion. Suggs vs. Anderson and Wifes.....0.c..cscceeeceeees 
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6. The affidavit of a Juror cannot be received to impeach 
his verdict, orto show that he misapprehended the testi- 
mony, or what were his impressions as to the effect of 
his finding, or that the Jury intended something different 
from what they found by their verdict. Clark vs. Carter. 500 


7. Where, by agreement before the trial, the’ plaintiff was 
to make certain admissions at the trial, and he did make 
admissions, to which the defendant did not object at the 
time the same were made, on the ground that they were 
not.as full as plaintiff promised to make : Held, that it was 
too late after verdict to move for a new trial, on the 
ground of surprise, after having acquiesced in the suffi- 
ciency of the admissions at the trial. Bid. 


8. Applications for new trials on the ground of newly 
discovered evidence, are not favored by the Courts, but 
when the affidavit of the witness is produced, stating 
what he will swear, and it is shown that the knowledge of 
the newly discovered evidence was acquired by the party 
applying since the trial; that it was not owing to the 
want of due diligence, that he did not obtain it sooner; 
that it is not cumulative only, and that it is material and 
might probably produce a different verdict, a new trial 
will be. granted. Ibid. 


See Charge of the Court, 1. Evidence,9. Jury, 1, 2, 3. 





BM. NOTICE. 


‘| *» See Insolvent Debiors, 2, 3. 
| / OFFICE. 


See Corporations, 1, 2. 
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“PARTNERS AND PARTNERSHIP. 

1. At Common Law, the représentatives of a deceased part- 
ner are not liable to'suit. Quwere. Whether in Equity, a 
joint creditor cannot proceed at once against them, by 
making the surviving partner a party to the bill, and with- 
out averring thé insolvency of the latter. Ross vs. the 
Fg tem er) One SFC eeE oe DLE Dey PERE LEED 


2. Where suit is brought against-all the partners, and one 
or more are served, and the serving officer makes return 
of non est inventus as.to the rest, and one of the defend- 
ants served dies, the plaintiff, under the Act of 1820, 
may make his representatives parties, and proceed to 
judgment and execution against them. Ibid. 


: PENALTY. 


*# * 


See Lien of Actions, 2,3. Statutes, 1 
: PLEADING. 


1. In complaint on an account, it was proven by the plain- 
tiff’s witness, that there was a written contract, touching 

~~. the subject-matter of the account: Held, that the plain- 
tiff could not proceed, and that defendant was entitled 

to angp-suit... Blue vs. Ford... .0.00.0ccccsecccasecnestsne 


2+ In an action on a bond for titles, it is necessary to aver 
‘ wa demand, and prove it; or toaver a sufficient excuse 
for not making, and prove it. Baynes vs. Bernard, Adm’r. 


3. An averment that the-obligor never had titles to:the land 
for which he binds himself to make good and sufficient 
Jee simple titles, and that he is therefore incapable of keep- 
ing his covenant, is sufficient excuse for not averring de- 

mand. ._ ltd. 
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4, The Courts will not in one suit take cognizance'of dis- 


tinct and separate claims of different persons; but. where 
the damages as well as the interest is"several, each par- 
ty injurec, must in that case sue separately. The Gov. 
femeke. ee: Tche db dhsiis. isis sissies 


5. In case of misjoinder of improper plaintiffs, as well as 


distinct causes of action, the declaration will be bad on 
general demurrer, or in arrest of judgment, or in error. 
bid. 


. Where there are two good counts in a.declaration, and 


one defective, and the evidence on the trial substantially 
supports the allegations in the good counts, and general 
verdict is rendered for the plaintiff, the intendment of the 
law is, that the Jury found their verdict on the good 
counts. Bradshaw vs. Perdue et al.......,.00+e% Bl eceaiiece 


. When‘a note is barred on its face, and the plaintiff re- 


lies on a subsequent promise by parol to take it out of 
the Statute of Limitations, the action upon it cannot be 
maintained under the form: prescribed by the Act of 
1847, ‘to simplify and curtail pleadings at law.” ‘The 
3d section of that Act applies only to written promises. 
Van Buren and Churchill vs. Webster and Hudgins......... 


. The case of Phillips vs. Dodge, (8 Ga. Rep. 51,) overrul- 


ed. Ibid. 


See Practice Superior Court, 2. 


PRACTICE SUPERIOR COURT. 


1. A case is not stbmitted to the Jury until the plaintiffhas 


read the declaration, and is ready to sabmit his proofs. 
Neal vs. Moultrie et al...... srecenasbesnevenedgnlene see 


189 


510 


615 


104 
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2, Where a-case at the first term of the appeal is dismissed 
upon the defendant’s motion, upon a ground apparent on 
the pleadings, which dismissal on error to the Supreme 
Court is reversed, the defendant at the first term after 
the remittiter is received may amend his pleas. Moore 
OE IN ven ene scicrscncnreans tencvense Kae ticnlni 


3. The Supreme Court will not undertake to prescribe the 
manner of intercourse between the bench and bar of the 
Circuit Court, except when it affects the rights of parties. 
NE I 6 cna555 os cannuparennxipdpessnsiecinianecense 


4. Counsel have the right to correct the misrepresentations 
ofthe evidence made by counsel in arguing to the Jury, 
and it is irregular for the Court to refuse to permit the 
correction to be made, by calling back the witness if in 
Court, or by referring to the brief of the testimony requir- 
ed to be taken down in cases of felony. bid. 


See Crim. Law, 2,7, 9. Equity Practice, New Trial. 
PRACTICE SUPREME COURT. 


1. The writ of error should be filed cotemporaneously 
with the bill of exceptions and original notice. Jlc- 
EE OE: IE 55 0s on scccsaccssccegsodeanecncneses 


2. The Clerk of the Superior Court is not entitled to de- 
mand the costs for making out the transcript of the re- 
cord before transmitting the same tothe Supreme Court. 
RE CIN spaincesiinscceenannntnntalenineseipawiess 

See Error, 1, 2. 

PRINCIPAL AND AGENT. 


1. Commissioners appointed in an Act of the Legislature, 


602 


618 
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for the purpose of carrying out its provisions, areagents, 
and the Act is in the nature of a power of attorney. NVa- 
Pier ef al. vs. Poe et al....c.csscrcessesedecdescsbesarsesescoes 170 


We 2. When an agent is appointed to do a particular thing, or 
to do all things necessary to accomplish a particular bu- 
siness, bis authority includes the usual and appropriate 
means to accomplish the end. Jdrd. 


3. The primary obligation of an agent or factor whose au- 
thority.is limited by instructions, is to adhere faithfully 
to those instructions; for if he unnecessarily exceed his 
commission or risk his principal’s effects without author- 
ity, he renders himself responsible to his principal for the 
consequences of his act; and if loss ensue, it furnishes 7 
no defence to him, that he intended the benefit of his ° 
principal. Hardeman & Hamilton vs. Ford..........+04 205 


4, When the fact of agency is to be proved by the subse- 
quent ratification and adoption of the act by the princi- 
pal, there must be evidence of previous knowledge on 
the part of the principal of all the material facts. Ibid. 


5. A principal is liable to his factor for all commissions, ex- 
penses, advancements, and disbursements made or accru- 
ing in the course of the agency onhis account and for his 
benefit. And the factor has also a lien upon the goods in . 
his hands, and their proceeds, if lawfully sold for cash; 
orthe securities for which they were sold, if sold ona 
credit, to secure to him such expenses, &c. Both the 
lien and the personal liability of the principal may be 
waived. The factor may detain the goods, or may sue 
the principal; or when sued by the principal, he may 
set up his claim in reduction of the demand of his prin- 
cipal, without pleading it as a set-off. But the liability 
of the principal is upon the presumption, that the ex- 
penses, &c. were incurred in good faith, and without de 








eo «4 INDEX 
fault on the part of thefactor. Brown, Shipley. & Co.vs. 
Clayton: ...... Pee Ses Seah itin ds hase NE td beeteeen sds 564 


* 


6. The agent is: bound to ordinary diligence, such as per- 
sons of common prudence use in relation to their own 
affairs. Ibid. 


7. In a suit by the agent against his’ principal for his ex- 
peuses and’disbursements, the defendant may show in 
bar of his claim, the want of proper diligence by the. 
agent. Ibid. 


8. Butin an action of assumpsit brought by. the principal 
against the agent for money in bis hands arising from 
the sale of goods consigned to him, if the agent set up 
his claim for expenses, Kc. it is not competent. for the 
plaintiff to avail himself in rejoinder of the negligence of 
the agent. He must bring his action for damages. Ibid. 


* 
9. To make an agent ,chargeable for negligence on the 
ground of omission, it must be. an omission of some act 
which, according to law, he may rightfully do. Ibid. 


10. Whether an agent is guilty of negligence in not institu- 
ting a suit for the benefit of his principal, is a question 
for the Jury. . Whether in a given case, the agent shall - 
sue or not, in the absence of instructions, is a question 
within his discretion; and he is not chargeable for not 
sueing, except in cases where the legal right to sue, and 
the duty to sue, are clearand manifest... Ibid. 


11. Where the liability of ship owners and master for 
damages done to goods at sea, is to the consignee, and 
he has failed to sué, that failure does not necessarily dis- 
charge the liability of his principal to him, for expenses 
incurred in repaiing the damage. dad. 
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> 


. 

12. It is the duty of the consignee fo account to his prin-. 
cipal for the quantity of goods upon which. be*pays +. 
freight. ‘That is, he must show the disposition. of the 
whole. bid. 


13. Where the consignee has rendered an account of the 
sale of goods, with expenses and disbursements thereon, 
&c. arfd@has paid the amount reported due, and his 
principal brings suit for a balance of proceeds, alleged 
to: be due, the principalis not entitled-to interest. bid. 


14. A consignee cannot abandon damaged goods, and 
thereby discharge the liability of the shipper for freight, 
nor can he, after receiving the goods, withhold a part of 
the freight for partial damage. If he receives the goods, 
he becomes, with his principal, liable for freight. Ibid. 


See Limitation of Actions, 1. 
“ PRINCIPAL AND SURETY. 
See Surety. 
PROMISSORY NOTES. 


| A party who transfers a note upon a sufficient consider- 
“tion by delivery, knowing it to be usurious, to one who 
is ignorant of the defect, is compellable to repay the 
money he has received; and the cause of action is com- 
plete at the instant-of time the fraudulent contract is 
consummated. Persons vs. Jones...... epeecdbseeds wiontalie 37 


2. Upon the loss or@estruction of a promissory note, the 
holder is entitled to come into a Court of Equity, and 
pray satisfaction and payment, provided he'tenders in his 
bill suitable and adequate security. Ross & Co. vs. 
Wright. ..cocssereies PEGiies dbo Dib SIMA eeds seen Es Saas 50 


See New Trial, 4. 
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RAIL ROADS. 
See Common Carriers, 4 to 7. 
* REVIEW. 
See Eyuity, 2, 3, 4. * 
ROBBERY. 


1. The Penal Code of Georgiaymakes but one offence of 
robbery, and two grades of ‘that offence, viz: robbery 
by force, and robbery by intimidation. Long vs: The 
Slate.....++0 Saeed sedecacncscfllsecagerisesseccesocsine sine edevie 293 


2. The criterion which distinguishes robbery from larceny, 
is the violence, actual or constructive, which precedes 
the taking. There can be no robbery without violence, 
and no larceny with it. Ibid. 


3. Threats of a prosecution, constitute constructive vio- 
lence, so as to make the offence robbery in only one in- 
stance, viz: a charge of an unnatural crime; and in 
that case, it is the same, whether the person be innocent 
or guilty of the crime. Ibid. 


4. If however, threats to prosecute for any other crime are 
accompanied with force, actual or constructive, the of- 
fence is robbery, whether the party be guilty or not of 
the crime charged upon him. The guilt of a party ac- 
cused is no defence to an act of robbery. Ibid. 


5. Ifone against whom a crime has been committed, with 
or without a warrant, arrest the offender, and receive 
money or property without violence, actual or construc- 
tive, under an agreement not to prosecute, that is not 
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robbery ; so also, if a person, bona fide believing that pro- 
perty in the personal possession of another belongs to 
him, take that property, and no more, away from him, by 
fmenaces or violence, itis not robbery. bid. 


6. Actual force, in our definition of robbery; implies person- 


al violence. If there is any injury done to the person, 
or if there is a struggle to retain possession of the pro- 
perty befote it is taken, it is the force of our Penal Code. 
Ibid. 


ae 


7. Intimidation, in our Code, is the same with “ putting in 


fear” at Common Lavy, 2nd is constructive force, whena 
party is put in ~ ./ an injury to his person, or his pro- 
perty, or his character, by a charge of an unnatural crime, 
it is robbery by intimidation. Bid. 


8. The faking must be against the will of the party rob- 


bed ; and if the delivery of the property seem to be vol- 
untary, yet if from the facts and circumstances proven, 
it is from fear, itis robbery. bid. 


9. If the transaction he attended with such circumstances 


of terror, such threatenings by word or gesture, as in 
common experience are likely to create an apprehension 
of danger, and induce a man to part with his property 
for the safety of his person, he is pul in fear of his per- 
son, and itisrobbery. bid. 


- 


10. Actual fear need not be strictly and precisely proven, 


for the law in odium spoliatoris will presume fear, where 
there appears to be just ground for it. Ibid. 


11. It is competent for the person robbed to prove that 


““he was scared” at the time of the robbery. bid. 


voL. xu 86 
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1. A Solicitor General in office, is entitled to be paid his 
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12. It is not necessary that the delivery of the property be 
co-temporaneous with the assault, if there be actual 
force ; or with the first impressions of fear from threats 
or circumstances of terror, but if the property is deliver- 
ed afterwards, and whilst-the fear or apprehension of dan- 
ger continues, the whole is one transaction, and may be 
robbery. Ibid. 


13. The taking must be aninio furandi, and the fact of rob- 
bery beingwproved, the animus furandt is inferred from 
‘the appropriation of the-propesty. bid. 


SAVANNAH. 


1. The General Assembly, in 1809, by Statute, prohibited 
the corporation of Savannah from debarring any citizen 
of the State from selling at wholesale in the city market. 
In 1849, an Act was passed, vesting the Mayor and 
Aldefmen with power to pass such ordinances as should 
appear to them necessary for the security, welfare and 
convenience of the city, or for preserving the health, peace 
and good government of the same, with the usual repeal- 
ing clause: Held, that the Act of 1849 did not repeal 
the Act of 1809, either directly or by necessary implica- 
tion. Haywood vs. The Mayor, &C.......0cc0ees iessnaese 404 


SEAL. 
7 See Bond, 1. 
SEPARATE ESTATE. 
See Devise and Legacy, 8. Husband and Wife, 4 to8. 


SOLICITOR GENERAL. 
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~ fees out of a fund which he brings into Court, to the ex- 
clusion of bills for costs allowed in favor of a former 
Solicitor, since the date of the Act of 1849. Peeples et 
ES PI ore cececsnnessececRbbegpensssneceetsadbeebas 


2. The Act of 1849, is not retroactive. Ibid. 


3. Accounts for fees allowed in favor of a former Solicitor, 
before the Act of 1849, are to be paid, to the exclusion 
of the fees of the incumbent, out of a fund Which the 
incumbent brings into Court. Ibid. 

4. The law does not declare that the accounts of the So- 
licitor General shall be allowed at the term when the 
costs in each case comes to be due, but that is the prop- 
er t{me for allowing them. bid. 

5. The Solicitor General is entitled to the fees given in the 
fee bill, whether the bills are tried or nol-prossed; and 
whether disposed of during his continuance in office or 
not. Ibid. 


6. An order allowing a Solicitor General’s accounts, is a 
charge upon the fund out of which they are to be paid, 
and will not be opened upon a motion to distribute a 
fund in Court. Ibed. 


SPECIFIC PERFORMANCE. 
See Equity, 8, 11, 12. 


STATUTES. 


1. In all cases where a Statute creates a right to action and 
recovery in individuals, or a particular class of individu- 
als, such Statute is not penal, but remedial. Veal vs. 
Morlivie: @ Gheicssesescecesevsnsccecsseccvegssccscnseseusesseses 


ok 

- 

e » 
or 





a* 








INDEX. 


_@2. A later Statute that is general, does not repeal aformer 
one that is particulars. Haywood vs. The Mayor, &c...... 


© 
3. Where there is a difference in the whole purview of two 
Statutes, apparently relating to the same matter, the for- 
mer remains of force. Ibid. 


4, The rule of construction applicable to all writings, 

and even to ordinary conversation, is this, that general 

_and unlimited terms are restrained and limited by par- 

dicular recitals, when used in connexion with them. 

4 Porrance vs. McDougald, MGAistratriz PORT ee armen em 

5. In. construing Statutes, Courts are to look at,the lan- 

guage of the whole Act, and if they find, in any particu- 

rs Tar clause, an expression not So large and extensive in 

its import, as those used in other parts of the same Siat- 

ute, and if, upon a view of ‘the whole Act, they-cah 

collect from the more large and extensive expressions 

the real intention of the Legislature, it is their duty to 
give effect to the larger expressions. Ibid. 


6. General-words in a Statute are to receive a general 
construction, unless there be something in it to restrain 
them. Ibid. 


See Constitutional Law, 4, 6. 
SUNDAY. 


1. In this State, Sunday is not a day for the transaction of 
+, judicial business; and where aday Was app ‘nted to 
* hear the application of an insolvent debtor, which, by 
mistake, fell on Sunday; Held, that the case would ne- 
cessarily stand over until Monday, the nex! working day, 

= * without any formal meeting aud adjournment of ‘the 
«Court for that purpose. sunmanite i Stearns § Co. vs. 

’ VANNE8S.0000sercoresecrecerscserseee oncd MR Genteayedeniassenses 


~ 
* 


See Appeals, 1. 
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c SURETY. 


1. It is not necessary to the discharge of a surety, on the 
ground of indulgence or other act of the creditor, that 
the surety should give notice to the creditor that he dis- 
sented from the act. Executors of Riggins vs. Brown.... 271 


2. In a suit by the surety who has been discharged by the 
acts of the creditor, and who has paid the money, for 
the recovery of the money so: paid, interest is recovera- 
ble from the time of the paymemt*to the creditor. Ibid. 8 


+ 


oo 
“ 


SHIPPERS AND SHIP-OWNERS. 
See Common Carriers, 8, 9. Principal and vigent, Bio 16. 
SLANDER. , 


1. Where the averment is, that defendant spoke the words 
in the hearing of S and M, and divers other good ceiti- 
zens of this State: Hfz/d, that this was_ sufficiently ¢er- 
tain, without specifying, by name, those other good citi- 
zens: Held, also, that words spoken may be proved by , 
any person who heard them, though they are alleged 
to have been spoken in the hearing of A, B, and others. 





Bradshaw vs. Perdeut et. al........ccccccccceccceccsccccccccecees 510 
SLAVES. sa 
See Equity, 8. a | 
SET-OFF. . a 
; ; a 
1. The existence of cross demands alone, is not sufficient ,* 
to justify a set-off in Equity. Jordan et al. vs. Jordan, < | 


IEE, 6. ceciccedsscvsticsskattinivimaaan 77 
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, 2. Under our Statute, accounts cannot be set off against 


the plaintiff’s demand, unless they grow out of connect- 
ed dealings between the parties. Ibid. 


3. Unliquidated claims or damages are not the subject of 
set-off at Law’ nor in Equity, unless connected with the 
plaintiff ’s demand by some intervening equity. Ibid. © 
See Equity, 5, 6. Principal and Agent, 5. 

SHERIFFS. 


1. The Acts of 1809 and 1823, requiring Sheriffs to apply 
for commissions and give bond, in a certain time, declar- 
ed unconstiitutional. Prothro and, Kendall vs. Orr....... 


See Insolvent Debtors, 4. 
SHERIFF'S SALE. 


1. A purchaser at Sheriff’s sale buys the title and interest 
of the defendant in fi. fa. and no more. Andrews vs. 
Meiphgy GAd ARAN ..0s00sesovscsssevievcosvocesevercctevecses 


2. Where property is held in joint tenancy, and is pointed 
out by one as the property of another, and is sold as his 


property, under an execution against both: Held, that in, 


the absence of evidence of a fraudulent purpose to in- 
duce the purchaser to believe that he is buying the whole 
property, he acquires only the interest of that tenant, as 
whose property it was levied on and sold. Ibid. ¥en 
3. When a Sheriff levies on property, it is his duty to'give 
as fulland complete a description in his advertisement, 
as it is possible for him, in the exercise of ordinary dil- 
igence, to do. Collier vs. Vason.....cscccreceeceencseaeeees 


oe 








. 
~ 


INDEX. | 687 


4, The Statute contemplates that the Sheriff will give such 
a description as will best enable the public to understand 
what particular property is offered for sale. Ibid. 


5. Whether a description of “eight city lots, in the city of 
Albany, numbers not recollected, but known as Joseph 
B. Shore’s property,” is sufficieut, is a question of fact 
for the Jury ; inasmuch as it must always depend upon 
the particular character and location of the property, and 
the name by which it is best known in that community. 
I bid. a 


6. A Sheriff, iff his levy on land, having inistaken the 
number of the lot, can it be corrected at Law? Quere. 
Stamper ef al. vs. Griffitt.....cccrsccereccesecesevecescctibesese 450 


TENANTS IN COMMON. 
See Equity, 14. 


TIME. 


See Appeals, 1. 
TRESPASS. 


1. The levy of an execution against Afupon the property 
of B, is a trespass. And the plaintiff inf. fa. his at- 
torney who orders the levy, and the officer who makes 
it, are all liable as trespassers, unless they justify by 
showing that the property belonged to the defendant in 
Ji. faefnd was liable to the execution. McDougaldvs. 
Dougherty...... Kessesvacatensvessvagtnetiecareesapepreletaneee 534 


TROVER. 


; 


See Agreement, 1, 2. 




















INDEX 
TRUSTS AND TRUSTEES. 
See Husband and Wri, 4 to 8, 9. Wills, 5. 
ES * USE AND OCCUPATION. 
oe See Action, 2. 3 
USURY. , 
See Evidence, 16. Promissory Notes, 1. 
e VARIANCE. 
i . See Pleading, 1. 
ge VENDOR AND PURCHASER. | ) 
i. A purchaser of land allel bond for title, who has paid 


%y the purchase money and gone into possession, holds a 
legal title. Peterson vs. Orr........+04 sasascovstact enn 467 | 


- 


- 2. The distinction between a legal and an equitable title, " 
consists in the payment or non-payment of the purchase ot) aS 
wm te money. Ibid. 





* 
See Judgments, 1. Limitation of Achons, 5. 
.% ‘ VOLUNTEERS. MS 
“See Husband and Wife, 9. ’ 


WAIVER. 





~ See Admr’s, &c. 10, 11. 
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“ WASTE. , 
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sSee Dower, 1. 
WILD’S CASE. 
See Devise and Legacy, 9. 
WILLS. 


1. In the construction of wills, the intention of the testator 
“should be the first and great object of inquiry. And 
this is to be sought for by looking Fto the whole will, 
and not to detached parts of it. Cook vs. Weaver........ : 


2. Every Court must determine for itself what the intention 
of the testator, is in the particular case before it, and 
that intention should, be carried into effect, provided it 
be not unlawful. Jbzd. 

3. Precedents or adjudged cases, are of but little authority 
and of dangerous application, in deciding upon the inten- 
tion of a testator; the construction depends so muchin each 
case, upon the character of the testator, the terms he 
employs, and all the surrounding circumstances. Ibid. 


4. Whenever the capacity of a testatogsis in any degree 
doubtful at the time of the execution of his will, there 
must be proof of instructions given, or of reading it over ; 
the more especially, when the willis drawn by one who 
takes a beneficial interest under it.. Harvey et al. vs. 
Ardara, COME «00 v4 ctenscevadnte coataaeeaas Sboogstlicws 


5. Where.the words of a will are those of recommendation, 
or precatory, orvexpressing hope, or that the testator has 
no doubt, &c., if the objects in regard to whom such 
words are used: are certain, and the subjects of: property 
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given are also certain, the words are considered impera- 
tive, and create a trust. Hunter, adm’r, vs. Stembridge, 
trustee, §C.....cgfooccecess (isnt adevesesieeba sadam 


6. A will more than fifty years old, and recorded in the 


proper office, is admissible, as an ancient paper or docu- 


. ment, notwithstanding the probate is defective, provided 


possession has been held of the property under and by 
virtue of the will. Jordan et al. vs. Cameron..........+0+ 


See Devise and Legacy. Husband and Wife, 6, 7. 


WITNESS. 


1. To render a witness incompetent on the ground of in- 


terest, it must be shown that he will either gain or lose 
by the direct legal operation and effect of the judgment, 
or that the record will be legal evidence for or against 


him in some other action. The interest to excludea wit- 


. ness, must be a present, certain and vested interest, and 


not an interest uncertain, remote or ,contingent. Har- 
vey ef al. vs. Anderson, CLeculOT......sserrecccsceccescecnecers 


. In an action of trover, a person who has sued @ut axpos- 


sessory warrant for the property, against the plaintiff, and 
given bond under the Statute to have the property forth- 


coming, to answer a judgment for the same, held to be 


an incompetent witness for the defendant. Harper vs. 
RM oes scposectgrenrceess seve BE NancvPoncdncnneg " 


. A surety on such‘a bond With other sureties, cannot be 


removed from the bond by the Court, with a view to 
make him a competent witness in the suit, upon an offer 


* to substitute another in his stead, without the consent of 


his co-sureties. Ibid. 


- The fact that a witness is surety for the party calling 


him upon another and distinct. debt, is not suffi- 
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cient to disqualify him upon the ground of interest. 
Executors of Riggins vs. Brown......ccssecserseesseeceseeees 271 ] 


. In the cross-examination of a witness, as to the contents 
of a letter or other paper written by him, with a view to 
impeach his credit, counsel will not be permitted to rep- 
resent in the statement of a question the contents of the 
writing, and to ask the witness whether he wrote it, with- 7) 
out having first exhibited the letter itself to the witness. 

Stamper et al. vs. Griffin.....crcescsessesessesccsccscscccescees 450 


. The proper course is to put the writing into the hands 
of the witness, or attach it to his interrogatories, and to : 
ask him whether it is his writing. bid. 


ee 
. The rule in Phillips and Greanleaf, that where evidence ‘ 
of contradictory statements by a witness is offered, by ‘ 
way of impeaching his veracity, general evidence that he is 
a manof truth and veracity, may be admitted, controvert- - . 
edand denied. bid. am 


. Evidence as to general character can be introduced only 
when the general character is impeached, but not where vn 
the witness discredited as to a particular fact. Ibid. 4 


. Witnesses were called to impeach another, who swore 
that they had known him for eight or ten years, in the 


County of Russell, Alabama; that he was generally . J 
known, and had a gefieral repuation in that County. It . 4 
was proper then to ask them, “do you know the general Sas 


character of the witness, for truth and veracity, in the 
County of Russell?” Boswell and another vs. Blackman.. 593 


See Common Carriers, 2, 3. Dedication, 8. Evidence, 1, 11. *. 4 
WRIT OF ERROR. q 


See Error. Practice Supreme Court, 1. 





